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COLLEGE OF MEDICINE AND DENTISTRY OF NEW JERSEY

MARTLAND HOSPITAL

NEW JERSEY MEDICAL SCHO O
65 Bergen St Newark, N. ). 07107

AUGUST 19, 1975

ARTHUR ELLENBERGER

Essex COUNTY MEDICAL SOCIETY
144 SOUTH HARRISON STREET
EAST ORANGE, NEw JERSEY

DEAR ARTHUR:

ENCLOSED YOU WILL FIND COPIES OF LETTERS AND
REFERENCE ON MAL PRACTICE. DR. BELLINO OF
MONTCLAIR HAS BEEN WORKING ON THESE PROBLEMS
OVER A YEAR AND WOULD WORK WITH US IN ANY
CAPACITY WE DESIRE.

A NUMBER OF OLDER LETTERS AND PAMPHLETS HAVE
BEEN AVAILABLE, BUT ARE NOW OUT OF DATE.

PLEASE SEND A COPY TO EACH MEMBER OF THE
COMMITTEE.

SINCERELY,

STEPHEN R. LOVERME, M.D.
DIRECTOR OF PLASTIC AND
RECONSTRUCTIVE SURGERY
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Martin L.. Greenberg, State Senator : i
100 Evergreen Place bt
E. Orange,“gNew Jersey 07018 i i s

Dear Mr. Greenberg,

Undoﬁbté-dly you are aware‘ of recent staggering rises

in mdlpractlce premiums in this state and nelghbormg states reaching

$30, 000 to $50, 000 annual premium (cash in advance).

It is obvious that this cost must be passed on to the
patient and especially the poor and the elderly who are least able to pay.
I}

The CONTINGENCY FEE practice as presently exists
in this state allows the legal profession to reap windfall profits at the
expense of the consumer, especially the poor and the elderly. The usual
plantiff's share of malpractice judgements amounts to only 14 to 19 percent
of the total, the balance to legal fees and expenses.

In your own state, Compensation awards and payments
as approved by the state itself, are very limited, Such compensation
practice in theory is dismetrically opposed to the contingency fee system
which allows huge awards for the same or lesser degree of disability,

In nearby Canada, thé annual premium is $50, approxi-
mately 1, 000 times less. Doesn't this give you & hint as to the absurdity

of the current situation?
5

This situation will certainly result in prohibitive medical
costs to the public. In addition, part time medical personnel and those
close to retirement will simply give up the practice of medicine. New
graduates will not enter private practice in this state beca.use they simply
cannot afford this premium to open their offices.

This intolerable gystem rests in your hands, since few
people are in a position to help remedy this deplorable situition.

. Sincerely,

Ly
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St letter on mcdim! malpract\ce insur- v i
“ance are correct. But if what he say$ 'l
5 ds true, it is indeed difﬂcuit to undersi
§ stand .why casualty insurance come=<s -
i ~puniesirefuse 10 write medical mah‘ S L
. ~*»practmc policies, 1./ w
z v?L; There are. nOW 33,000 practlclng
‘physicians in this State. Assuming lh&.r
vemge annual premium-{o be at the; 7 ©
,ﬂﬂwu.lous Jow . figure of $1,500-per’ ‘V i
4l phydician, an insurance carrier would ardrl j
15 % —realize .gbout $50, million  in annual .
& premiums. Mackauf, a lawyer, states
that payments of only §18 imlllon Fegh,
were made in 1973. If thls is accurate, °“ .
it would be a bonanza for any insur— |
ance company. I am not aware of any = ¢
~_recent trend where business concerns
.u,"»‘\_yalk away from such. sure. huge

'Oo

.

1l gﬁ‘he plain_ truth i.\. that malpractice #8
L l.claims: are“promoted -and" developed ;. ¢
by a small group of so-called. “trial
, 'v')yerp’ who generally stop at noth-am 5D
. 4 ~ing in the quest for a recoveryiuBrac-.cu:f  F
s .-m ' tically, the cases are solicited through e
. “forwarding attorneys,” who receive .= . ‘.
gty i L part of the recovery for being merely .. <5 %o,
ol e brokers in the transaction. To put it l fiyes
_bluntly, . malpractxcq suits as now |
processed are, to use the vemacular., o
a racket, It should be stopped. -
-=If all that is involved is a minimum
i er;of claims, there should be no |
ahiection to taking malpractice qut
f th :fcuurtq and puttmg A lemm e
_ ",gs. namely, in arbxtratibn. At the |
<iime, Jawyers who appear for
mgmqs should huve. Lhein contine, .,_
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33 Washington Street Wi " i 2t
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Sadeﬁule of Payments

to phyﬁic*ans. ThOUgh thorc have been mlnor adjustments, the

last complote schedule sent to physxc1ans is dated vanuaxy: 1, 1975.

The economic events of the paqt years have been qharactér:zed by

“tremendous inflationary pressures and the medical gector has, in

no way, been exempted. In the 'area of medical llablllty ‘and mal-
practice insurance premlums, however, the physicians have, in fact,
been 51nglcd out for some extraordinary increases. If recent ex-
perlenvos in our state as well as other states are to be considered,
the increases in forthcoming premiums are to be of larger and
larger magnitudes. Fee schedules, of necessity, must reflect these
inflated premiums. The Malpractice problem with its attendant as-

~tronomical costs must be contained if there is_ to be ahy‘;elxef to

spiraling health costs. o i e 2k R TR

| i AL ) et aks B

If there is to be no check in 'premium hikééutfhere is no“ai%efna-
tive left but to reguest some measure of ralief through larger
Plan payments. ; . e i

‘lmperatlve that the
able fees for the
:t.“;..: i ~.kl: 1

In view of the recent 1ncreaslng costs,‘ls i
Plan officials act promptly to increase the allc
entire range of Medlcal aﬂd urglcal Serv1ces‘x

L
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$50 Annual Fee Pmtecﬁs Most
Canadian MDs on Malpractice

Internal Medicine Néws Service
TORONTO — About 807 of Canadian
physicians enjoy a comparatively inex-
pensive way to fight legal battles without
paying the high costs of insurance com-
parable to those paid by physicians in the
United States.

The Canadian Medical Protective As-
sociation offers legal advice and has al-
ways paid any award against a doctor
since 1932, said Dr. F. Norman Brown,
secretary-treasurer of the Association,

Current  yearly membership  costs
$50.00 for each of the 27,000 menibers.

The Association, patterncd after an or-
ganization in England, was founded in
1901. Since that time, it has offered legal
advice to members who are faced with
legal actions arising out of their medical
practice.

The organization rétains a general

counsel to investigate and advise on any

threatened actions for malpractice, Doc-

tors are advised to contact the Association

at the ehrliest inkling of possible litigation,

said Dr. Brown, the chicf administrative
officer at Association headquarters in Ot-
tawa.

Such an organization would probably be
difficult te establish in the United States
because circumstances there are much dif-
ferent from those in Canada, he said dur-
ing an interview with this newspaper at an
Association meeting held in conjunction
with the annual meeting of the Canadian
Medical Association.

For one thing, decisions by a jury
—capable of being swayed by the emo-
tional presentation of a professional mal-
practice attorney—are uncommon in

Canada. Juries ordinarily do not have to

give written reasons for their decision.

Most - Canadian litigation on possible
malpractice is heard by a judge—versed in -+

the law and less likely to be swaved from
its puidance—who delivers a written opin-
ion with reasons for his decision. Written
decisions offer a better chance for appeal
than jury decisions, Dr. Brown said.

Commenting on the discrepancy be-.

tween the cost of malpractice insurance iy

the United States and the minimal fee paid
to the Association, Dr. Brown stressed
that the Association’s ‘service was not
“insurance’ but that the Association was
formed to provide legal advice to doctor-
members. It may pay ofjudgments but is
not legally oblipated o do so. However,
since 1932, the Associntion has always
paid judgments for its members,

s oo mutaal nonprofit organization.,
We have no policy or cofitract, just the
rights of membership. Thére is no legal
obligation by the Association,’” he added.

Another difference hetween Canada
and the United States is that the counsel
contingency fec. a practice in the United
States. is not allowed in Canada. In effect.
the hiring ‘of counsel on a contingency
basis without the need for money favors

(Continued on page 38)

. nificant complaints from patients,

: (Continued from page 1)
initiation of malpracucc suit because the
patient has nothing to lose and everything
1o gain,

Canadian law forces the patient 1o use
his own money to hire legal counsel,
which deters harassment suits on little
evidence, with hopes that an out-of-court
settlement will be reached to save time

. and trouble, Dr. Brown said,

Legal aid programs are available to ag-
grieved paticnts who have no financial re-
sources. Therefore, no potential litigant is
denied recourse through the courts be-
cause of indigence.

If a court judgment goes against the
physician in' Canada, it is likely to be
much smailer than a judgment in the
United States, he added.

“Inflated’” malpractice judgments have
become a common threat to American in-
surance companies handling malpractice
claims. In contrast to awards in the mil-
lions of dollars ' one claim in America,
‘an award of #80,000 in Canada is very,
very high."

“Dlscuwom with American doctors
emphasize the difference between the two
countries. They can’t believe our experi-
ence here.

Even Complaints Reported

**We feel that the educational role of the
Association is impnrnnt We find out
|about hazards in practice and we warn our

- members. We feel that we contribute 1o

the public welfare,”" Dr. Brown empha-
sized. ;

Members are urged to report to the As-
sociation the slightest threat about initia-
tion of claims against themr or cven sig-
Thev
should include a copy er summary of uil
pertinent records for review of the medical

- merits of any claim by a council of elected

Association physicians anil refeiral to the
general counsel for legal ¢ onsideration.

The threatened physiciun is ndvised by
the Association during every step ol the
proceedings and| if a final judgment is en
tered against him after he has followed the
advice. the Association has always paid
the claim,

*1f the doctor has done no wrong. he
will be defended as far as is nceded despite
the cost. .

*“There will be no settlem:nt because of
nuisance value,”' he said.

This resistance to the economically ex-
pedient scttlement of unjust claims has
kept malpractice claims and judgments
lower in countries with similar organiza-
tions than in those nations where nuisance
claims become profitable.

In situations 'where the physician 1s
judged to be at fault, the claim is paid and

. no punitive action is taken against the

physician except in situations where there
is continued ‘‘blatant disregard™ of As-
sociation advice, and membership can be
terminated, Dr. Brown expained.

o
0
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Mr. William Hyland, Attorney General
State 0f New Jersey

State House Annex

Trenton, New Jersey 08625

Dear Mr. Hyland:

g

Undoubtedly you are aware of recent staggering rises in -malpractice
premiums in this state and nelghborlng states Leachlng $30, 000 to
$50,000 annual premium (cash in advance).

It is obvious that this cost must be pasged on to the patient and
eepec1ally the poor and the eldcrly who are least able to pay.

The CONTINGENCY FEE practlce as presently exists rn thls state
allows the legal profession to reap windfall profits at the expense
of the consumer, especially the poor and the elderly. The usual
plantiff's share of malpractice judgements amounts to only 14 to

19 percent of the total, the balance to legal fees and expenses.

In youm own state, Compensation awards and payments as approved by
the state itself, are very limited. Such compensation practice in’
theory is diametrically opposed to the contingency fee system which
allows huge awards for the same or lesser degree of disability.

In nearby Canada, the annual premlum is $50 approximately, 1,000
times less. Doesn't this give' you a hlnt as to the absurdlty of the

current 51tua+1on? h i £

gt b |
N |

This situation will certainly result in prohibitve medlcai ¢ 1ts to
the public. In addition, part ‘time medical personnel and“t}
close to rctlrement will smmply give up the pract1ce of med;r

This lntof%rable system rests in your handa, 51nv
in a position to help remedy this deplorable qﬁhh

Sincerely,
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_+ February, 1975

James Sheeran

Commissioner of Insurance

201 East State Street

Trenton; New Jersey 08625

Dear Mr. Sheeran:

As a citizen voter in this state of New Jersey, I am most con-
cerned about the rising costs of medical care. One outstanding

factor which is most disturbing is the escalatiﬁg cost of Mal-

practice insurance premiums.

Many patients already hurt by the present period of/inflation
and recession and are now being asked to absorb the skyrocketing
costs of Malpractice insurapce. 3 i tﬁé'premiums continue to
escalate, good_medi?al care will become pféhibitive, especially

to the poor and the'eldérly.-a'

I, therefore, request that' you investigate;thé relationship be-
tween premiums paid to insurance companies;and”the:totalnamount
of awards, in order that you, the prdtéctot‘of7£hé~Citizen, may

be able to offer some resolution to this problem.

" y

It is time that you take the'necessary measures 'to insuye stabili-

zation and offer a rational approach to the problem of'Malpractice

insurance. M

Sincerely,

e
bl
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catth: February 1975

Mr. Jack-Aytes

Medical Administration Division

Medicare

P.0. Box 471 4
“Millville, New Jersey 08332

Dear Mr, Ayres,

This is a request for revi.tmf-_b'f,--]!vi:l.nil.;i;::ar.é'7_é|.§3;p11£r5:-;1511e
of Payments to Physicians. g R R bl

The economic events of thev'p"é',lai:;f"f;i..!;x'é'have been
characterized by tremendous inflationary pressurcs and the medigal
sector has in no way been exempted. However, in the area of médical .
liability and malpractice insurance premiums th& physicians have in
fact been singled out for some extraordinary i_nc'rjfii:‘a'se's. And if recent
experiences in our state as well as other states are to be considered,
‘the increases in forthcoming premiums are to be of larger and larger -
magnitudes, Fee schedules, of necessity, must reflect these inflated
premiums. The Malpractice' problem with its attendant astronomical
costs must be contained if there is to be any relief to spiraling health

costs for the elderly and poor.

“~#there is to be no check in premium hikes, there is
no alternative left but to request some measure of relief through larger
Medicare payments. ; |

In view of the recent increasing costs, it is imperative
that Medicare officials act-promptly to increase the allowable fees for
the entire range of Medical and Surgical Services.

Very truly yours,

MO Dl



Soaring malpractice ” insur-

pitals have sharply driven up
costs of medical diagnosis and
treatment for patisnts “and.t it
the vicw of many hM!th aoliis
cials, are threateping the quah-
ty of health care ;,hen Amem
cans. R 1

The suddPh Impontinn
such drastic rate incrpases and
the withdrawal of some.insur-
ance carriers from tha medical
liability field in' reeent weeks
(have dramatically focuséd pub-
Tic attention on what medicalj
ohservers. regard as perhaps
the most ‘impéitant prohiom
affecting the doctbr-patient re-
lationship in the last ‘decade,
fif not longer.
' And the ‘problem hag begun
to extend ta other health pro-/

- 5o g
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some - osteopathic. physicl: e,
dentists and rodmtmtn are 1!so
paying more, Jargely Heca ise, | e

o ‘.N‘Y :

| By LAWRENCE K. ALTMAN }

oﬂ

; |fessionals. Patienis, going to|

f !ME*;

16.

The Herald-News, Tuesday, June 10, 1975 ¢ Servlnq Norfh Jersey '

New Jersey doctors are
‘j consnderlng astrike July 1 if

" no qct:on is taken to allevi-
~ ate increases of up to 400
pcr cent on: "umbrellu"

i i ” o ein e 5 t
e R

these pmressmnals say, thev
themselves are being charged!

ance rates for dortors &ad hose ,mcreasm;{lv higher rates for

their- hability premiums,  But]®
the rises'are less than for medi-
cal doctors, . Lo

Alse, the unpred'c tnble na-
fure of rising malpractice costs

hes” made it much more diffi-|;

icult to estimate fuLure medical
(care “costs, thereby reducmg
iprospects for passage of na-
tional health insurance legista-
.tion, accordmg lo some  ex-
perts,
Action Tnl(en by Stntes

. The jumap in malpractice in-
surance rates is widely attrib-
uted “to the, increase in the,
number of mnlpnrhcc suits in
recent years accompanied by a

steop wise i the wize. of dgnnw

age awards.
50 important hag lhu mal-

ipractice  problem become that/
thu’: far (hi-s \'rar'thn Iegisia-
~ldical and legal experts . and

ATTORNEY \l""ln ‘N ‘ I-}G( AR
M'l'O“J 0N CONT)
TS5 ARE LA'v\'V}ZRSy MQ Mil A

Jturv of at least 27 states, act-‘

practice coverage for " doctors

Michigan, New Yok, fudianal

miums.

| Malpractlce Rates Drlve Up Doctorl'Feei

T

ing on an amngencv basxs.
have passed maipy a(.t'a.e bilis.
The substance of sue Iegis‘-"
lation has varied widely among!
the states. In most ingtances,
the legislalion has beeh: des
scribed as stopgap, designed to
insure the avnilabiluy of mal-

e

and hospitals, or. involving the|
estahliehmem of ‘commissions
o study the malprarm.e prob<
lem R T
LBut a faw” statps, rsuch a

and Nevada, have -overhanled]
(the legal tort systam, Though
such faws have not gone for,
édough i to satisfy many. docs|

tors, some of the jeeiclalinn, as
it Indiania, has led Javwyers tal
propose court tesis of its ‘con-
stitutionality. -

Despite  the drastic’ #atl\i't
of some legislative action, mes|

”"’?,;; Commued ouxuc 24, Lolumn 1

. AU 7‘5 R W ]

A

Interstate Insurancm
Group of Chicago has indi-
cated it would supply ihe in-
surance at greatly in-
A i ML R Rl

. brella”

« insurance.

M alpractice stnke looms

malpractice isirance pre- creased rates when ,

Commercial Union In- |
surance Co., London,

ceases its coverage July 1. ]
Anesthesiologists and *

other high-risk practi-
tioners must purchase “um-
coverage to aug-
ment basic liability
Some special-

- an

»ties would also have to in- -

case fheir basic coverage

cr
éin order to qualify for Inter-

]
state’s “‘umbrella” protec- I
v‘ﬂbn.
]
" The Medical Society of |
. New Jer* sey voted last week
.to strike: in six months if no 1
. legigdative action is taken to .1
&alle«late malpractive prob- | i
“lems, but that was before !
nhe “umbrella® rate hlkez

pbeca & known. i
9 A,:ﬂ‘lke by anesthesiolo-
gism would efiectively halt |

“all but emergency s gery
~in the staw s hé‘spnals. st

o

T e
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Study Finds
ol . N the "stantiards of medical care

and removitye the ‘brd and ' ins
tompétent davior from “prac-

LSS B3 P

Tha moitical malpractice Sys«
temy 14 wostiv and out of control,

s Ty R T L 0 i Al S o
dn\.m-‘)m( ;.v.nq,vlhe ;?1lbll<.:,. =ty s obord e not. Blameless™
wrest and henefits just.a sma.l))m the malpraclice erisis, Di
percentags of Jawyers, a Miphx-;Arm'u .B ‘Blsan hrcy el '(‘r‘m;-'-
gan-dociors’ group has charged |y oo’ “Chairmgn, © gaid in a

ion thisBadis of ity study of 1,91 :m: R Ak ie
malpractice’ svits filed. in the e]\Q;V‘;{;‘&;‘rgiq, e g}m-p’s el
metropolitan Tetroit area be'ipért dnid that “+ho linbﬁc o)
tween 1970 and 1974, iply doesn't undarstand it is the
The  ploneering  study, re-fhighly trained, more iechnical-
leagad Jast week, 18 & Survey||y’ proficient ‘suegical special-
of comet dackets for all mal-ists who are being sued and not
practice suits flied in one geo-'the physician who should truly

“Hdoctors’ minds: because ! they

thased on total igeorance, com-

|

C1$40.000

|search team to obtain  basic

graphic arga, Jt was financed by'

e Physicians® Crisis Commil-

tee, a provp of 1578 Michigan
dottors who, confronted with
spering | malpractice  premium;
hates tolght fata ‘ahout ey
fatiors Beading 1o the malprage-|
tiee - orisis abat  has ostruck
Jurass | the country in recent|
wenke. ! i

Thouph some doclors else-
where were ! threatened with
yveurly  malpractice
l{premiunis; apparently only the
Michigan group organized a re-

facls ahout why malpractice lit-
igation wag rising so sharply..

. Detroit ‘patients, the study
found, paid 'an estimated | §70-
milliolt in legal fees for mal:
practice cases to a small num-
ber of law firms. Though .the
average settlement was $78,«)
148, the plaintiffs received less
moneéy than the lawyers, the
doctors® report said, =

Another finting ~— that doc-
tors do not win the vast major-
ity of caseg—~-ran counter to a
contention advanced by many
|attornevs, Trial lawyers partic-
ularly have argued that because
doctors win most cases, law-
yers need a high contingency
fea to make malpractice litiga-
tion profitable.

Money was awarded Detroit
plaintiffs in more than four
out of five medical malpractice
cases surveyed. Accordingly,
the doctors charged that law-
vers stood a minimal risk’ of
loss and that the attorneys’ 50
per cent contingency fee on
each case was unjustified.

The overwhelming ‘majority
of malpractice cases never go
to trial, and attorneys, settle
many cases for reasons that
seldom relate fo the merit of
the charges, the report said,
adcing vihat: ‘“‘the vaunted
American jury clearly makes
the decision in less than one
tout of every 10 cases.”

Still another finding was that
doctors of osteopathy were de-
fendants in malpractice cases

4
i\

ldue to cancellations from com-

not. be practicing medicine.”

Another finding in the stady
of | "Wayne, | “Oakland  and
Miaeonmb ' Cireuit ' Courts  in
areales Detroit was pvidence
of & clone felationship botween
the!advent of no-fault  auto-
bile insurance and.the growth
of the malpractice lgrizis’ in!
Michigan i iiniadis ey

Threa times ws | many  mal
practice suits were filed in 1974!
as in 1870, A relatively, praduali
increase océutrad through 1973,
at which time (here was a sharp
rise when no-fault auto insur-
ance became effective,

John . Dodge, attorney for
the commiittee, said in a tele-
phone interview that Jaw firms
that once had concentrated on

|

{one suit per 0.8 brain surgeons.

entered the matpractice field re-|
cently and were largely respon-'
sible for the precipitous rise in!
ni'{ﬂ!wrnctlce etaimal 15 1

Bevtons . (uostions shout the,

latory control he placed
nsurance carriers -

YThe "Michytan  group
highly critical of the, Depart
ment of Health, Ldugation and

0vel
- y

1

)

R

way

insugduee industry's rites for!Wellare's comnission, on. mal-_,

various 'modicat and  surgical
specialists were raised in the

saitt; “our information suggests
thal at leagt' somz ratings are

pletely haphazard guessing——or
worgz!' . g g Wi Lo
Results (of the survey “dis
closed an immense discrepancy
hetween” the very high rates
charged  anesthesiologists and
the refatively’ low number of
ouits filed againat these sprcial-
ists. One spit per (0.7 anasthe-
siolojists mnd. ane. suil per 9.6
pecliaiiictin s wera filud,
Yetthe nsurence | cartiers]
chargsd  ihe - anestbesiolopists!
the highest aned the. pediatri-
ciang the lowast rafes among
all types of speécizlisls. Neufo-
surgenns had the highest ratio,

Anesthesiologists have Dbeen
among the leaders of the doc-
tors’ work slowdowns in Cali-
forpia and glsewhere gver pro-
posed doubling and tripling of
their maipractice rates.

Acgordingly, the Michigan

([

pradtica -shidy in 1971 that
cost taxpavers $1.5:million,

4 tess (han half the time

and ‘for 2 pir cent of what it
c¢ost the Hi W commission for
their vepore. we have collected,
confirmed nud emphasized in-
formation that can no longer
be ignored or denied about the
present courl-jury system and
those ‘who operate -within it,”
Dr. Eisenbrey said, He added:
A'We feel (hat hecause of {he
information we've uncovered
Congression-! leaders and
ciety shoul! ask: why. similar
information. huried ~wWithirl 1he

s

HUE. W, vaporiwas not hrought.

out' andinvestigated. further,
thereby  poliaibly” avetting the
“malpriactice 'crisis' t1hat’ has
threatened . the entire nation
with the loss of quality medical
care,” .|

Because the group consid-
ers .the Detroit cxperience “a
barométer” of the factors. pro-
ducing @ malpractice . crisis

elsewiiere, the Physlicians Crisis

Commniittee, 1f 1930 Buhl Build-

¢ had cor ] ing, Delroit, is making its re-
automobng litigation cases had group urged that greater regu-'port dvailable at $4

A Copy.

-

Hospitals Seeki

Soecitl 16 e Naw Yerk [insen

AUSTIN, Tex., Aug. 2-Texas
hospitals. . smarting from  in-
creases in medical malpractice
insurance. rates, have decided
to form: theit own. insurance
company. - e e ;

A hearing is expected later
this month on the charter appli-
cation for a reciprocal insur-
ance ' exthange filed by the
Texas  Hospital | Association
with the State Board,of Insur-
ance, . [ fiasl g
“We ha

C. Dean Davis of Austin, coun-
sel for the hospital association,
gaid. But the hospitals did not
wani to go on paying “unrea-
sonable rates,” he added.
No High Profits

The company should be oper-
ating by Oct. '1, Mr. Davis
said, and could be operating
sooner if necessary. It might
be necessary, he said, because
75 Texas hospitals may be
without insurance by that time,

mercial carriers, primarily the

in a disproportionate number
of cases compared with ~doc-
tors of medicine. o |

Though the Physicians Crisis|
ICommittee repart was highly|
critical of lawyers and the
ljudicial sysiem, the Michigan|

{doctors  stressed that the mal-|the a
‘practice problem would not bg/change could” offer lower rates
lsolved unless doctors began to|“because we do not: have tof:
they/look for 15 to

convince the public' that

Argonaut Insurance Company
of Menlo Park, Calif., the major
carvier for Texas hospitals.

Those cancellations may come}

Sept. 1,

0. Ray Hurst, president of
e hospital association, said
reciprocal insurance - ex-

tl

ng 'tb,.'Fo'rrJ'ri'In

| B |
JfWe will be geared solely,

d ' nodesire to get|
into the' indurance business,” |

20 per cent|

su

for hospital problems,” Mry
Hurst eaid, “Malpractice insir-'
ance is just al sideline with;
most companiesnow, he gdded.’

Tesas hospitalsiand  physi-:
cians may be able to get mal-
practice ‘crivérage next week,!
according o Joe Christie, chair-
man . of Lhe Stats Board of
Insurance, - lecadse ‘of actions!
of {he board and the Joint!
Underwriting -Assoc,iationf

t

4

fo

tockbolders.”t

rance Company
created by lh&:']‘esﬁ;{i "'_L'vsia'
ture tids yearsh b
The: board «approyveds filings

“

by | 135 coinpany. growps, the -
figst tgme 1o 20 yeats that it '
roved malpractige rates,

.

hasfaiE
undet! authority restored to it
by th? Legisiatire. 7

Mr. Christia: said the action
would assute doclors ol rates
for a one-year period and that
future increases would have
to be approved by the state.
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By JOSEPH RURA | While ‘most persens would ¢oa-
Heruld-News fiall Writer . sider the gross salary of a Now Jers
Dr. Domipick Kujda. an orthope- [ /8CY arthopedic surgeon to he com- L S f
dic Surf,;eoiq;n in Pémbtnn Plains,  sideraile — about $80,000 — Kujda] t (HBINS says hc.perf_f
says that if (aipractice insurance ‘estimates that some 60 per cent of gz I *rg{« j";;!hrﬁ"other than ‘scwil_rgg a
rates continue to rise rapidly, he s his income disappears in €X- ow st'jT:w:he_ﬁi A and has not'even
assisted in un operation for the last |

\

a

little to relieve his insurance bur-

could be forced out of his practice
in the next few yoars.

Dr. Kujda now pays $5,400 for a
year's coverage and he says he
may have to pay twice that much
next year.

In 15 years of orthopedic sur-
gery, the b4-year-oid doctor has
never been sued, a fact that does

den.

He cannot raise his fees to meet
the higher premiums because
charges are o a large extent estab-

lished by Blue Cross and Blue

Shield reimbursement schedules.

CWHAT IS happening is that

companies, 1. Rubbins pays onty
about $886-a year in premiums =

PeNSes,

Kujda., who works more than (40
hours & week, fears that without an
increase in fees or controls of mals
practice insurance costs, many
doctors will either drop out of busi-
ness or limit their practice in some
way.

DR. MELVIN Robbins is a pedia-

watrician who works from his home in,

alt Lawn and does not have as.

bad a malpractice insurance prob-. -

lem as Dr. Kujda.

Since pediatrics is considered a .

low-risk+ specialty by imsurance

-

"

10 years:

He elso admits practicing. $0-
¢alled “defensive modicine” by or-
dering Xrays probably more often
than necessary to be sure that what
looks like a sprain is not a fracture.
That means costlier medicine.

' “I'm not that happy about the in-
discriminate use of X rays,' savs

Robhins, noting potential radiatitn

_ danger. "'l also try not 1o prescribe |

" Yoo much medizntion.”

who have already pulled in their

JAMES MURASSA; directar

the New Jersey

fys there may be some doctors

Medical Bogiety,

A
t.

b ot
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i © my income is being frozen and  one-tenth what Dr. Kujda pays.. shingles because of the malprac-
costs are gotting out of control,” he Yet the threat of a reputatid tice problem. A
Fays. g damaging suit hangs over 'ty v “There is hearsay tl\a‘t.;;.adi IewL 3

e ate § e : Lo e . ~ ) - %, 15 AL T, |
" neurosurgeons ‘have gone out of He cites the example of Ameri- YET SOME SAY that hospital ‘é
business, but T haven’t been able to can Mutual Insurance Co., which malpractice coverage has long
track down anyone.' Murassa stopped writing malpractice poli- been a bargain and today still rep- ; £y
says, noting that' reurosurgeons cies in New Jersey in 1967, yet has resents usually no more than 2 to 3
are currently the group paying the received 28 claims since January per cent of the hospital's overall oE
highest insurance rates — about of this vear alone on incidents that budget, compared to insufance "' 1
§14,000 a year. ' occurred 2 minimum of eight years bites of up to 20 per cent of more
He said Chubb & Sons, a major ago. 25 from a dector’s salary. .
insuror of doctors, has filed an ap- : ¢ i e e
plication with the state Depart- ACCORDING TO Madrussa's Doctars in the state have called .
4 mentof insurance for a 25 per cont * réckening, cinims against New | for aiitit on the amount of inoney
¢ . increase in rates ncrnss The board' - Jersey doclors have risen annually juries may award plaintiffs as one
¢+ for high-risk specialtics, from about 300 to 700 in six years. ' means of keeping insurance rates
, “One in 16 doctors will have a from skyrocketing. Indiana recent-
“IT'S STILL more pleasant in claim agairst him this year,” he ly took such & step and now limits
New Jersey than it is in New York says. . awards to $100,000, except for cer-
or Pennsylvania,’’ observes G o tain special cases where the limit is
Marussa. He points out that neuro- Marussa says most claims are . g500,000 :
{ surgeons in New York Must pay as withdrawn voluntarily by the plain- , S F
! much as $45,000 a year for mal- tiff and, of those that are not, the = Dr. Kujda, speaking as one doc.
I practice coverage. i majority are settled in the courts in®  tor whose livelihood 1s threatened d
! " Marussa blames much of the the doctors’ favor. . by. the situation, feels that a clear
| problem on a lack of a strong stat- Hospital malpractice insurance definition of malpractice is also
ute of limitation for malpractice ~ rates have been rising even more . -needed.
i claims, saying that it is not unusual dramatically than ‘individual doc- “The courts feel that any result
¢ that a claim be filed 20 years after tors’ coverage, in some cases as  that is not perfect is'malpractice,”
the a'leged wrongdoing. high 18 400 per cent. ' #E D ; ’
::‘I.“wiulo b e AT e S5 o 3 b ki oL il il ";::a‘.\~-7_z-t'o;~.\a'u i TR SN
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COLLEGE OF MEDICINE AND DENTISTRY OF NEW JERSEY

MARTLAND HOSPITAL

NEW JERSEY MEDICAL SCHOO
65 Bergen St. Newark, N. J. 07107

AUGUST 19, 1975

ARTHUR ELLENBERGER

Essex COUNTY MEDICAL SOCIETY
144 SOUTH HARRISON STREET
EAST ORANGE, NEwW JERSEY

DEAR ARTHUR:

ENCLOSED YOU WILL FIND COPIES OF LETTERS AND
REFERENCE ON MAL PRACTICE. DR. BELLINO OF
MONTCLAIR HAS BEEN WORKING ON THESE PROBLEMS
OVER A YEAR AND WOULD WORK WITH US IN ANY
CAPACITY WE DESIRE.

A NUMBER OF OLDER LETTERS AND PAMPHLETS HAVE
BEEN AVAILABLE, BUT ARE NOW OUT OF DATE.

PLEASE SEND A COPY TO EACH MEMBER OF THE
COMMITTEE.

SINCERELY,

STEPHEN R. LOVERME, M.D.
DIRECTOR OF PLASTIC AND
RECONSTRUCTIVE SURGERY

SL:GB
ENC.
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Martin L. Greenberg, State Senator
100 Evergreen Place i L
E. Orange, New Jersey 07018 ;

Dear Mr. Greenberg,

Undoubtédly you are aware of recent staggering rises
in malpractice premiums in this state and'neighboring states reaching
$30, 000 to $50, 000 annual premium (cash in advance).

It is obvious that this cost must be passed on to the
patient and especially the poor and the elderly who are least able to pay.
The CONTINGENCY FEE practice as presently exists

in this state allows the legal profession to reap windfall profits at the
expense of the consumer, especially the poor and the elderly. ‘I'ie usual
“plantiff's share of malpractice judgements amounts to only 14 to ') percent
of the total, the balance to legal fees and expenses, . ... - & ' [

: In your own state, Compensation éwards and payments
as approved by the state itself, are very limited. tw,h dompeneatlon
practn.e in theory is d1smetr1ca11y opposed to thﬁ Lnntmgency fer* system

_mately 1, 000 times less, -
of the current situation?

This situation will certainly result in prohibitive medical
costs to the public. In addition, part time medical personnel and those
close to retirement will simply give up the practice of medicine. New.
graduates will not enter private practice in this state because they simply
cannot afford this premium to open their offices.

This intolerable systém rests in your hands, since few
people are in a position to help remedy this deplorable situation.

Sincerely,
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T physncxan A insurance carrier would, ,.,g;_.. '
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p b n’
| fj recent trend.where business concerns '~
walk . away . from such sure. huge '}
. profits. ' 3 he
. The plain truth is that malpractice ' "
5 qlmms are promoted and developed ~n§

“1

- ”?‘tﬁbhﬁah H., Mackauf cites In his Jan):

e
,that ‘payments of only $18

f;J:e:'ﬁavyers" who generally stop at. nom.“,,f .

a pati of the recovery for being merely i |
brokers in the transaction. To put it !
i ¢ blunily, | malpractice . suits. as  now ..
et "‘**processed are, to use the vemacular.,
g -; a.racket. It should be stopped.. . IR 5
- If all that is involved is a minimum | it B
~.number of claims, there should be no :

claimmts should have their wutin-’
gency fees‘ sharply cut,

? e jed -
(

_do’t know Shatherthe statuﬁd’

’<1‘5 letter on medical malpractice insur- .m :
“ance are “correct, But if what he says
is true, it is indeed difficult to unders: 7‘4 :
stand .why casualty insurance com- s !
-panies refuse to write medical mals .~
‘practice policies. ‘af
There are. now 33,000 practlcing
physicians in this State. Assuming the , -
averagé annual premium to be at the, sl 7
ridiculods' low  figure “of $1,500 per |y,

realize goout’ $50 million. . anmla}
premiuma. Mackauf, a lawyer. "states ‘v 1.
illion ™ U

" were made in 1973. If this is accurate, ) :

it would be a bonanza for any insur--
_ance company. I am not aware of any

a small group of so-called “trial . iy ot
g in the quest for a recovery. Prac-u: f
tleally’ the cases are solicited through 108 e
u~fam}rd|ng attorneys,” who receive c-'-",--"_

il

2
“objection to taking malpractice out Z.
of the courls and putting it where it =7 ¢
belongs, namely, in arbitration, At thed.,'z “
~same time, lawyers who appoar fef %

ABRAHAM EN(.;;LMN
New York, Jan. 32. 1‘170
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Board of Trustees i e i
Medical-Surgical Plan of New Jersey
33 Washington Street : A

Newark, New Jersey 07102

Gentlemen:

This ie 'a request for review of the Plan's Schedule'of_Péyments
to physicians. Though there have been minor adjustments, the
last complete schedule sent to physicians is dated January 1, 1975.

The economic events of the"past years have been characterized by
tremendous inflationary pressures and the medical sector has, in

no way, bheen exempted. " In the area of medical liability and mal-
practice insurange premiums, however, the physicians havel, in fact,
been singled out for some extraordinary increases.. If recent ex-
periences in our state as well as other states are to be considered,
~the increases in forthcoming premiums are to ba of largeir and
larger magnitudes. Fee schedules, of necessity, must reflect these
inflated premiums. The Malpractice problem with its attendant as-
tronomical costs must be contained if there is to be any relief to
spiraling health costs. / i, 4 ;

~If there is to be no check in ‘premium hikes, there is n¢ alterna-
tive left but to request some measure of relief through larger

Plan payments. j R, A £S5

In view of the recent increasing costs, is is imperative that the
Plan officials act promptly to increase the allowable fees for the

entire range of Medical and Surgical Services.

Very truly yours,

g

B O T R 0 T

=3



550 Annual Fee Protects Most
Canadian MDs en Malpractice

Internal Medicine News Service
TORONTO - About 80¢% of Canadian
physicians enjoy a comparatively inex-
pensive way to fight legal battles without
paying the high costs of Insurance com-
parable to those paid by physic¢ians in the
United States.

The Canadian Medical Prnlcctive As-
sociation offers legal advice and has al-
ways paid any award against a doctor
since 1932, said Dr, F. Norman Brown,
secretary-treasurer of the Association.

Current  yearly membership  costs
$50.00 for cach of the 27,000 members.

The Association, patterned after an or-
ganization in England, was founded in
1901. Since that time, it has offered legal
advice to members who are faced with
legal actions arising out of their medical
practice.

W

The organization retains a  general
counsel to investigate and advise on any
threatened actions for malpractice. Doc-
tors are advised to contact the Association
at the earliest inkling of possible litigation,
said Dr. Brown, the chicf administrative
officer at Assmmhon headquarters in Ot-
tawa.

Such an organization would probably be
difficult to establish in the United States
because circumstances there are much dif-
ferent from those in Canada, he said dur-
ing an interview with. this newspaper at an
Association meeting held in conjunction

with the annual mecting of the Canadian ..

Medical Association.

For one thing, decisions by a jury
—capable of being swayed by the emo-
tional presentation of a professional mal-
practice attorney—are uncommon in
Canada. Juries ordinarily do not have to
give written reasons for their decision.

Most Canadian litigation on possible
malpractice is heard by a judge—versed in
the law and less likely to be swayed from
its guidance-—who delivers a written opin-
ion with reasons for his decision. Written
decisions offer a better chance for appeal
than jury decisions, Dr. Brown said.

Commenting on the discrepancy he-
tween the cost of malpractice insurance in
the United States and the minimal fee paid
1o the Association, Dr. Brown stressed
that the Association’s service was not
“insurance’’ but that the Association was

formed to provide legal advice to doctor-
p .

members. It may pay offfjudgments but is
not legally obligated to do so. However,
since 1932, the Association has always
paid judgments for its members.

"It is a mutnal nonprofit organization,

We have no policy or cofitract, just the

rights of membership. There is no legal
obligation by the Association,"" he added.

Another difference between Canada
and the United States is that the counsel
contingency fee, a practice in the United
States. is not allowed in Canada. in effect,
the hiring ‘of counsel on a contingency
basis without the need for money favors

(Continued on page 38)

A

tContinued from page 1) |

umm(:on of malpractice suit because the
| patient has nmhmg to lose and everything
Lo gain. i
» Canadian law forees the patient to use
his own money to hire legal counsel,
- Which deters harassment snits on little
-evidence, with hopes that an out-of-court
scitlement will be reached to save time
and trouble, Dr, Brown said.
Legal aid programs are available to ag-
grieved paticnts who have 1o linancial re-
sources. Therefore, no potential litigant is

“denied recourse through the courts be-

cause of indigence.

il a court judgment gocs against the
physician in Canada, it is likely to be
much smaller than a judgment in the
United States, he added.

“Inflated”” malpractize judgments have

become a common threat to American in-
surance companies handling malpractice
claims. In contrast to awards in the mil-
liong of dollars for one claim in America,
“‘an award of $150,000 in Canada is very,
very high.”
' “Discussions with Arnerican doctors
emphasize the difference seiween the two
countries. They can't believe our experi-
ence here.

Even Complaints Reported

*'We feel that the educational role of the
Association is important. We find out
about hazards in practice and we warn our
members. We feel that we contribute to
the public \\clf.\re." Dr. Brown empha-
sized.

Members are urged to report 1o the As-
sociation the slightest threat about initia-

~tion of claims against them or even sig-
- nificant complaints from patients.

They
should include a copy or summary of ull
pertinent records for review of the medical
merits of any ¢laim by a council of elected

- Association physicians and referral to the

general counsel for legal consideration.

The threatened physician is advised by
the Association during every step of the
proceedings and, if a final jadgment is en-
tered against him after he has followed the
advice, the Association has always paid
the claim.

“If the doctor has done no wrong, he
will be defended as far as is needed despite
the cost.

“There will be no settlemant because of
nuisance value,”’ he said.

This resistance to the economically ex-

- pedient settlement of unjust claims has
kept malpractice claims and judgments
lower in countries with similar organiza-
tions than in those nations where nuisance
claims become profitable.

In situations where the physician is
Jjudged to be at fau't, the claim is paid and
no punitive action is taken against the
physician except in situazions where there
is continued ‘‘blatant disregard™ of As-
sociation advice, and membership can be
terminated, Dr, Brown expained.




February 10, 1975

Mr. William Hyland, Attorney General
State Of New Jersey ‘
State House Annex

Trenton, New Jergey 08625

Dear Mr. Hyland: - . J,L i3
: it
Undoubtedly you are aware of recent staggering rises in mafﬁ é&tice

premiums in this state and neighboring states reaching $30¢OQQ¢to :
$50,000 annual premium (cash in advance). - il i

It is obvious that this cost must be passed on to ﬁhe'patien& and
especially the poor and the elderly who arelleast ‘able to pay.

The CONTINGENCY FEE practice as presently exists .in this state
allows the legal profession to reap windfallipzofits at the expense
‘of the consumer, especially the poor and the elderly. The usual
plantiff's share of malpractice judgements amounts' to only 14 to

19 percent of the total, the balance to legal fees and expenses.

In your own state, Compensation awards and payments as approved by
the state itself, are very limited. Such compensation practice in
theory is diametrically opposed to the contingency fee system which
allows huge awards for the same or lesser degree of disability.

In nearby Canada, the annual premium is $50, approximately 1,000
‘times less. Doesn't this give you a hint as to the absurdity of the
current situation? : .
This situation will certainly result in prohibitve medical costs to
the public. In addition, part *time medical personnel and those
close to retirement will simply give up the practice of medicine.

New graduates will not enter private practice in this state because |, ;.

they simply cannot afford this premium to open their offices.

This intolerable system rests in your hands, since few people are
in a position to help remedy this deplorable situation.

Sincerely,

24 /5 P
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James Sheeran

Commissioner of Insurance .
201 East State Street
Trenton, New Jersey 08625
Dear Mr. Sheeran:

As a citizen voter in this state of New Jersey, I am most con-
cerned about the rising costs of medical care. One outstanding

v

factor which is most disturbing is the escalating cost of Mal-

o &
practice insurance premiums.
Many patients already hurt by the present period of inflation .
and recession and are now béing asked to absorb the skyrocketing
costs omealpractice insurance. If the premiums continue to
escalate, good medical care will become prohibitive, esvecially

to the poor and the elderly. .

I, therefore, request that you investigate the reiationship be-
tween premiums paid to insurance companies and the total amount
of awards, in order that you, the protector of the citizen, may

be able to offer some resolution to this problem.

LY
It is time that you take the necessary measures to insure stabili-
zation and offer a rational approach to the problem of Malpractice
insurance.

Sincerely, £e

S S |

a
a
1



Mr. Jack Ayres

Medical Administration Division
Medicare

P.O. Box 471

Millville, New Jersey 08332

Dear Mr. Ayre_B.:,._

This is a request for review of Medicare's Schedule
of Payments to Physicians.

The economic events of the past years have been
characterized by tremendous inflationary pressures and the medical
sector has in noc way been exempted, However, in the area of medical
liability and malpractice insurance premiums the physicians have in
fact been singled out for some extraordinary increases, And if recent
experiences in our state as well as other states are to be considered,

«the increases in forthcoming premiums are to be of larger and larger
magnitudes, Fee schedules, of necessity, must reflect these inflated
premiums., The Malpractice problem with its attendant astronomical
costs must be contained if there is to be any rchef to spu‘almg health

~costs for the elderly and poodr. 3 e

If there is to be no check in premlum hikes, there is
no alternatlve left but to request some measure of rehef through larger
Medicare payments. i

A In view of the recent increasing costs, it is imperative
that Medicare officials act promptly to increase the allowable fees for
the entire range of Medical and Surgical Services.

Very truly yours,

MI D.
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Searing malataction” insur:

pitals have sharply driven up
(jcosts of medica] diawnosis and|
Jtreatment for patienis: and, in
|the view of mhny heaith offi-
i|clals, are threatening the quali-
ﬂry of health care given Ameri-
.r(‘:ms. |
i| The sudden f@position of|
such drastic rate increases and|
the withdrapwal of some instrs |
ance casriers from the medical |
|liability field in recent weeks
have dramatically focused pub-
lic attention on what medical
observers regard as per haps |
t{the most impertant ' problem!
.|affecting the doctor-patient re-
#|1ationship in the ‘last decade,
*[if not longer. 3 X
And the problem hag begun

Jm extend (¢ other health nro-

fessionals.  Patients going to
“same . osteopalhic - pl?rgig:‘nns.
{dentists asd podistriste are also
2|paying more, largely because,

i
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'.15 o The i-~|erqld-Ne\vs. Tuo_.'-«'f,)y, 499(1 10, 1975 # Serving ‘North Jersey

i - New Jersey doctors are
considering a strike July 1 if
_,-..Eﬁ?ln&"gétion is taken to allevi-

malpractice in
miums, . ndrs '
Interstate Insurance

surance pre-

Group of Chicago has indi-

Malprééti& Ra

By LAWRINCE K. ALTMAN [these profe

‘ape awards,

3 . 3
SN I A Pl i L b o i A e

. ate increases of up

|
| -

per cent on “‘umbrella’’

bist

"

e — e r———

tes Drive

themselyvey

gt s lincreasingly  higher ' rates for
ance rates for goctors and hos [tbeir  tiability: Hreminmes B“'tt
Ithe rises are less 1

than for medi-
cal doctors, | MVEERE ol iy
Also, the unprediciable na-
ture of rising malpractice costs
has made it much.more diffi-
cult to estimate future medical
care costs, ' thereby reducing
prospects for passage of na-
tional health insurance legisla-
tion, according to some ex-
perts, ;
Action Taken by States

. The jump in malpractice  in-!
[surance rates Is widely attrib-

uted to .the, increase in  the
number of“miipractice suits in
recent years, accompanied by a
steep ‘rige ir iha size’of dam-

S0 important has. the mal-
practice problem become that
thus far this year the. legisla-

e ————
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EEDED IN § FIGURS 1 K
CONTINGESCY,  OPPON-
WYERS. 5154407447 Adyt,

ATTORNEY N
ACTION  ON
ENTS ARE LA
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Drive Up Docto

ssionals  say, thcy’tures of at least
are. being chargeding on an em

to 400
..suranqe‘ a

Iy

tigreatly in-

3l d

bl i s
27 ’:!,{];‘l e
orgency bl g
have passed marprsgt;i?, i

The substance of siich 3
lation has varied mamy?ﬁ? ;
[the states, In mast instafiges;
the legislation has ,-“«»""5
scribed as stopgap, desipned taf
insure the availability of mals}
practice coverage fnr'dt)c'tnrs,
and hospitals, or involving the
establishment of commissions
to study the malpractice prob-
lem, oy I

But a few states, such as
Michigan, New York, Indiana
and Nevada, have overhauled
the legal tort system. Though
such laws have not gone far
enough to <aisly many - docs|
tors, some of the_ilegislatioprbjgj S

i# Indiana, has Ted Tawye
propose court testg of its ¢
stitutionality 17 1y s AR
Despite=“the drastic niaturg|
of some legislative. action, me-
dical and legal "experts |

Continued on Page 24, cclhhm 1
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" Malpraciice strike looms

creased rates when A
Commercial Union In-

surance Co., London,i-s
ceases its coverage J_ u_ly Vi

Anesthegiologists and,ﬂ

other high isk practi- ,

tioners mus: rchase “um-
- brella’ ¢ e W aug-
i oment bay’ llishility g
- insurance. | e special-*
{ ties .wouldga'!-wrg. ve 1o ins 3

crease their basic coverage |
dnorder Yo quaiity for Inter- 9
Cstate’s fumbocila’ protec- ]
stion. i oty
s )
k

': _The Medical Society of }

- WNew Jersey voted last week
~ i to strike in si

‘legislative acti; is taken to 1
~alleviate malfactive prob-

onths if no ¢

lems, but that was before !

e “umbrella” rate hike.}

~  rbecame knowa,

" A strike by anesthesiolo-
gists would cfiectively halt
“all but emergency surgery
:hln the state’s hospitals, %
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“tors do not win the vast major-|,

Ipractice

Study Fiids Ma

i A : lafid removing the bad and in-
The medical meipraglice sys-jas G
Lo is costly and vut of conlrnl.yl'-nmwlmt ‘dm"{",.r Lom ks
idoes not seeve the public. in-| !
Hoerest and benedits just-a smalll; et eyl o)
percentage of Jawyers, a Michi- (xlrl:;'l"‘;.- g‘“g?f o ',-::f sk
gan doctors’ groun has charged|i i, T o DTER the: Cotm-
B S o BN e Simittee’s chaitman, “said inoa
on thebaxis of il5 siudy of 1,910 0 avirs Felagge i 40
malpracticp’ stiis filed. in the Noverthelass e BraL's e
metrppolitan-Diiroit area be-| x b salthahat: the by hi‘“ L
tween, 1970 and 1974 PUIL Spianns  MIS PUBNC Fur
e et o {ply doesn't understand it is the
' lﬂ]'-_‘- adkcbegisl  study, Te-ihiohly trained, more technicai-
;.c‘;_-x:-:.d ”lam' R k‘ “8, flS a ]-;U“f‘iy_!y‘ proficient surgical special-
{9 t-‘-3${-‘ backes for all mal jsts who are being sued and not
practice st :Sumi?q 1fllln22§c§%:‘y the gh,vsxcia.u who shouid truly
Braphn arcas It was tnat Y nol be practicing medicine.”
:.3»:5 ghg:pc:gnsr ‘;"fégﬁﬁ'ﬁ:ﬁ: G .-kmvvi:rzlm']ﬁkidizgf 1.3 ﬂ;e studg
ee, wp ol 1578 Michiga iWayne, | Oaklan an
doctors who, confronted with Mabd_mhbj"cihl‘,lllt Courts in
S(.)m‘inﬂ ”lalp"-ﬁ('tl('c premum prealer Diotroit: was ovidenea
rates, sought data about kcy[ ; Yelattonship ¥
(factors leading (o the malprac-ithe  advent of no-fault auto-
tice crisis that has struckibile insurance and the growth
jecn’s the country in recentlof the malpractice crisis in
jweeks. Michigan.
! Though some doctors else- Three times ez many mal-
l'}s\'jl(l)c(r’go were t!hrcatem-l‘d \at/_xth practice %nts welarc filed in 1974
40, yearly —malpracuice as in 1970, A relatively gradual
lDr'c.‘m‘iumS. apparently only thelincrease occurred throl)l'g%lrw?li.
Mwlnsan group org?’lt‘u'_zed {)\ re-jat whiclrh time tfhcrle was a sharp
search team to obtain basicirise when no-fault auto 'insur-
facls about why malpractice lit-jance became effective.
igation was rising so sharply.
Detroit pationts, ‘the study
found, paid an estimated $704
miflion in legal fees for mal-
practice cascs to a small num-

“Doctord are not blameless”

o
H

the comimittee, said in a tele-
ptionie interview that law firms
that once had concentrated on
automobile liligation cases had

System N

By LAWRENCE K. ALTMAN |the standards of medical care’enlered the maipractice field re-/latory . con

insurance industry’s ratey for! Welfore's' i

of a clear relationship between!

John F. Dodge, attorney for|

o Service to

»""f | {:
Publia;

A
S LN R VT TSR 2 |

I w4 ba placed ove '
{cently and were largely respon-linsurancs o ridphl  oan o
isible for the precipitous rise in| The ‘Mt “gan  group was

malpractice cialms, thighly! 'eriii
Sertous questtoris about” thenent of 4 -

Ab, Education and
lvarious medical "and | surgical:practice sidy in

specialists were! #ise 1l,¢ coat tarpiyirs $1.5:millian.
dactors’ minds | Desause ‘thiv . Tese than half the time
[said, “our information sugwestilind for 2 porf cent' of swhat it
(that ab ldnst some iy tings el cost «ha BLW lbommission for
{based on fnlal ignomn theit: renbrs, we have.colizcted,
pleteby haphinzard vt confirmed) and emphagized in-
Worse:® sl o Iformation that can no longer
Results of the £y be ignored or denied abous-the
closed an 'immense present court-jury system and
between™ the! wery those who operate within it,”

charged  anestlies Dr. Eisenbrey said. He added:
“We feel that because of the

the reiatively 1o nuibe

suits filed againgt these special- information  we've uncovered
ists. One suib per H:7 anesthe-| Congressional leaders and 5o
siologists And“{mo.ﬂntllit per D6 iciety shoulc ask why. similar
pediatricians were {ilpd. information. huried ~ilhid (he

charged the anesthegiologists out and investigated, further,
ithe highest and the pediatri- thereby possibly averiing the
cians the lowest rales among|“malpractice crisis™  that' has
all types of specialists, Neuro-|threatened = the enlire nation
surgeons had the highest ratio,|with the loss of quality, medical
one suit per 0.8 brain surgeons.!care.” :
Anesthesiologists have been! Because the group consid-
among the leaders of the doc-lers the Delroil experienice “a
tors’ work slowdowns in Cali- barometer” of tlie factors. pro-
{fornia and glsewhere-over pro-|ducing a malprectice . crisis
posed doubling and tripling of|elsewhere, the Flivsicians Crisis
their malpractice rates. -|Committee. at 1930 Buhl Build-
Accordingly, ihe Michiganling, Detroit, is msking its re-
group urged that greéston regu- port available at sS4 2 copy.

e S o A e e Yot

ber of law firms. Though the
iaverage seftlement was 3§78,
{148, the plaintifls received less
money than the lawyers, the
doctors’ report said.

Anotiher finding — that docs

Special 10 Tae New Fork Times
AL_FS'I‘!N. Tex., Aug. 2—-"Texas
hospitals, smarting from in-

ity of cases-—ran counter to a

A

Hospitals Seelzi,tzg fo F c)_r_'ﬁflﬁsi‘zrance Corﬁp‘a‘ny

“We will be geared solc!y}c?cmod by the Texas ‘ijm,-:ida-
Ifor hospital © problems,”  Mr.|ture this vear, i .
Hurst gaid, “Malpractice insur-!  The board approyveds filings

the *

icontention advanced by many
lattorneys, Trial lawyers partic-
lularly have argued that because
fdoctors win most cases, law-
yers negd a high contingency
fee to make malpractice litiga-
tion profitable. ;
Monty was awarded Detroit
plaintiffs in more than four
out of five medical malpractice
cases surveyed: Accordingly,
the doctors charged that law-
lyers stood a minimal risk' of
iioss and that the attorneys’ 50
iner cent contingency fee on
ieach case was unjustified.
The overwiiéiming majority
{of malpractice” cases never go
ito trial, and atiorneys settle
{many cases for reasons that
[seldom relate to the merit of
{theé charges, the report said,
\adding that “the vaunted
American jury clearly makes
the decision-in less than one
fout of every 10 cases.”
| Still another finding was that
{doctors of osteopathy were de-
ifendants in malpractice cases
lin a dispraportionate number
lof cases compared with doc-
itors of medicine.
| Though the Physicians Crisis
{Commitiee report was highly
jcritical of lawyers and the
!judicial system, the Michigan
doctors stressed that the mal-
practice problent would not bg

solyed uniess doctors began (o “because we
‘public that they looi for I
and upgrading|profit

convince ihe
were regulad]

creases in medical malpractice
insurance rates, have decided
to formi their own insurance
company. - ty

A hearing is expected later
this month on the charter appli-
cation for a reciprocal insur-
ance exthange filed by the
Texas Hospital Association
with the State Boardsof Insur-
ance.
. “We had no desire to get
into the insurance business,”
C. Dean Davis of Austin, coun-

said. But tha hospitals «did not

sonable rates,”” he added.
No High Profits
The company should be oper-

be necessary, he said, hecause

mercial carriers, primarily the
Argonaut Insurance {ompuny
carrier for Texas hospitals.
Sept. 1.
0. Ray
the hospital “association, said
the reciprocal insurance: ex-

for er cen

o

sel for the hospital association,!

want fo go on paying “unrea-|

ating by Oct. .1, Mr. Davis
said, and could be operating
sooner if necessary. If might

75 Texas hospitals may be ' i
without insurance by that time,
due to cancellations from com-

Those cancellations may come|

change Qonld, ffer lower rates|f
do not have tolf
‘to 20 tf

"
\

ance is just a sideline with
most companies now,” he added.

Texas hospitals and physi-
cians may be able to get mal-
practice coverage next week,
according to Joe Christie, chair-
man of the State Board of
Insurance, because 'of actions
of the board and the Joint
Underwriling Association

C
—

by 11 company groups,

"

i of  the, Depart |

Yet the insurance carriers H.E.W. report was not brought.

first time in 20 years that it '

has approved malpractice rates,
under authority restored (o it
by the Legistature. ]

Mr. Christie said the action
would assure doctors of rates
for a one-year period .and that
future increases would: have
to, be approved by.the state.
kb

e

TS :

{

of Menlo ParerCaIif., the major ¢ : i

Hurst, president ofif i

g
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phys wmns 10 take down_ shmgie

e

By JC‘ EPH RURA
Herald-News Staff Writer

“" " Dr, Dominick Kujds, an orthope-

dic surgeon in Ponipton Plains,

says that if malpractice insurance
824 rates continue to rise rapidly, he
r “ - <could be forced out of his practice:
“AC 0 in the next few years.

. Dr. Kujda now pays $8,400 for'a

year's coverage and he soys Tie

may have to pay twice that much

next year.

‘ In 15 years of orthopednc sur- '
¢ gery, the '54-year-old doctor has -

never been sued, a4 fact that does !
bl DR. MELVIN Robbins is a pedla-'r ~ discriminate use of !

. little to relieve h:s insurdance bur-

! ~den. S

He cannot raise his fees to meet
the higher premiums because
charges ace to a large extent estab-
lished by Blue Cross and Blue
Shield reimbursement schedules.

"WHAT 1S happening is that

my income is being frozen and
costs are getting out of control,” he

says. ¢ '

alll

While most persops wonld con-

sider the gross salary of a New Jev-
_sey orthopedic surgeon to be cen: ?
. siderable — about $30,000 — Kujda'

estimates that some 60 per cent nr :

his income disnppcar« in ex-
penses.

Kujda, whn works more th.m-sml-
hours & week, fears that withoulan

. increate in fees or controls of mals.,
« practiCe insurance costs, many’

. doctors will either drop gut of busi-
ness or llmit thcir practice in some
lway. "

trician who works from his home in
" Fair Lawn and does not have as.
bad a4 malpradtice insurance pmh-
lem ag Dr. Kujda.
Since pediatrics is conside wd an
low-risk specialty by insurance
corapnies, Dr. Robbins pays unlv

4

ast e
:'l " i e

M alpracttce rates may force some.

o -

anh o i

iR

» ,‘I‘ ¥4,

biot 'l

hl"&d' of ‘doctors like hlm anri tn i
some exU‘ it influences phcir work. -

=, oS 5_..

DR ROBBXNS says ho performs
1o surfiery = other than “sewing a
fow stitches' < and has not evén
assisted in m’l Gper alion mr the last |
10 yc Ares v
“en d‘thnltq pra 'm ini 7 s0-

o led ‘drfensive medicing™ by or- |
dering Xrays p ly more often
than necessary to be sure that what

" Jooks ltke a-sprain is not a fracture.
- That means costlier ggedicine. b
A"' “I'm not that happg pbout the in- ;
rays,' mys \

- Robbins, noting potential radiation .
. danger. “I also try not to ptescrnbe .
tdo much nmdwauon | Ppe

- .

{

" JAMES MURASSA, direciot of ;
tla( New Jersey Medical Society,
says there may be some doctors

NeUroSUrEeons
business, but 1 haven't beo.n uble 1o
track down anyorce'’ Murassa

says, noting that neurosurgeons.

. are currently the geoup puying the
highest' insurance rates -- -about
$14,000 a year. K '

He said Chubhb & Hons, a major

. insuror of doctors, has filed an ap-

plication with the state Depart-
ment of [nsurance for a 25 per cent

increase in rutes across the board

for high-risk speciaities., .

New Jersey than it is in New York
y or Pennsylvania.’' observes
Marussa. He points out that neuro-

¢ surgeons in New York must pay as

. much as $45,000 a year for mal-

‘ practice coverage.

! Marussa blames much of the

| problem on a lack of a strong stat-
ute of limitation for malpractice
claims, saying that it is not anusual
that a claim he filod 20 years after
the a Ieged wrongdoing.

B, Lo i miabadain o m-o-..»..u&. ghmu

v

Il v

L*v“"* ‘~-"-‘J‘l"h*'m .

have gone out of

“IT'S STILL more pleasant in, A

rates have been rising even more
dramntically than individual doe-
tors’ coverage, i some cases as

high 1s 400 per cem

about $&00 a year in premiuns - who bave alvcady pu‘ ed in their %
one-tenth what Dy, Kujda pays. shingles because of the maiprac
Yet the threati of a reputatic tice problém, i
damaglng .uit hangs over t. Wihere |i$ honrsery lhat few |
He cites tbe cxample of Amcri- YET SOME SAY that hospltal
can Mutual Insurance Co., which ~ malpracucc coverage has long
stoppt.d writing malprhcum- poli- " ‘béena bargain and today still rep-
cies in Now Jersey in 1967, yet has resents usually no inore than 2to 3
received 2% claims since January ~  per cent of the hospital's overall ‘
of this yeéar alone on ingidents that ~ / budget, comparett to insurance :
_occurred a mimmum o u;,ht years bites of up to 20 par cent of more J
~ ago, . 9 from a doctor’s salary.
: ACCORﬁING TO Marussa's Doctors in the state have called
* reckoning# claims against New for & limit on the amount of money
Jersey doctors have “,gm annuallyu 1 juries may award plaintiffs as one
(. from ahout 300 to 700 in six years. means of keeping lgsurance rates
“One in 18 doctors will have a. = from skyrocketing. Indiana recent-
- claim agairst him.this year,” he "1y took such a step and now limits
says. i ; g{'ards t? 15100 .000, except for cer
Msbikie e aoes. clatings sk 35 013 go%:c al cases where the limit is
‘withdrawn voluntarily by the plain- K
tiff and, of those that are not, the ~Dr. Kujda, 9008”“8 as one doc- .
majority are settled in the courts in tor whose livelihood is threatened N
; the doctors” favor. by the situation, feels that a clear 4
' Hospital malpracu::e msurance ¢ ' definition of mnlpractlce is also :
4 needed i T |

“The courts feel that any result
that is not perfect is malpractice,”
 he seys. RS % :

- “‘-uh.—.ah A

!

JE* aw“*ﬂ ;
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A bill to be cntitled
An <t relating to medical liability {nsurance
and civil law revisions cencerning medical
malpractice actions; providing a short title;
creating s, 627.352, Florida Statutes, relating
to th. nnnpn»m: of a medical liability insurance
study commission; Creating s. 395.18, Florida
Statutes, authorizing certain hospitals to es-
tablish internal risk manajement proyraims; amend-
ing subscction (1) of s. 627.355, Florida
Statutes, to allow total self-insurance by a
group or association of v3<u»nmm:m or health
c¢ace facilities organized for any purpose;
creating s. 768.133, Florida Statutes, provid-
ing for the establishment of medical liability
mediation panels in cach judicial circuity
providing for the filing, hearing and disposi-
tion of claims, and providing a filing fee;
pruviding for legal procecdings subsejuent to
the decision of the mediation panels; amending
8. 95.11(4), Florida Statutes, 1974 Supple- $
ment, relating to the statute of limitations,
to provide that actions for medical malpractice
shall be commenced within two years from the time
the incident occurred or the injury i{a discovered
Lut not to excced four years from the date the in-
cicdent ocrurred; providing excepiions for fraud and
misrepresentation; creating s. 768.042, Florida
Statutes, to prohibit the stating of the amount

'
of gencral d:mages in ary con; lafat for cocov

.. "R ' ..
of "ymages for personal injuty or wrongful death;
amending s, 725,01, I'lorida Statutes, to provide that
medical guarantees shall be governed by the Statute
of Frauds; creating s. 768.132, Florida Statutes,
entitled the "Florida Medical Consent Law";
covering consent in all cases not covered by
8. 763.13, Florida Statutes, entitled the "Good
Samaritan Act"; setting standards for informat»on
necessary for consent; providing a presumption
where a <m~wa.oo:mo:n was given; anending s, 458.1201 (1)
(m), Florida Statutes, -and adding paragraphs (o)
and (p) to said section; providing that the State
Board of Medical Cxaminers determine standards of
acceptable and prevailing medical practice;
authorizing board action in medical malpractice
cases and certain disciplinary cases; providing
for a civil penalty; adding paragraphs (c) and (d)
to s. 458.1201(2), Florida Statutes; providing for
appointment of licensed physicians to act for the
board; providing for immunity from liability for
investigations cenducted pursuant to this act;

amending s. 458.12C01(3) (a), Florida tatutes;

authorizing board- to require physicians to parti-

cipate in continuing education Prog:ams; authorizing
board to require physicians to practice under the
direction of a p»hysician in certain locations;
uam»:m m“ 458.1201(5), Florida Statutes; requiring
the board to report to the uoommpwncno~ creating

8. 395.065, Florida Statutes, providing for hospital
disciplinary powers; adding subsection

(8) to 5. (27.351, Florida Statutes, to provide

for a uOm:ﬂ underwriting plan offering medical

milpractice insurance coverage to be seteup by

Tas T ete CoTom e a4y b



insurers writing casualty {nsurance as dcfinecd

in 5. €24.605(1)(b), (3), and (p), Florida
Statutes, and sclf-insurcrs authorized under
8. 627.355, Florida Statutes; crecating s, 627.353,
WwOnwaz Statutes, to provide for the limitation

£ liability when certain provisions are met for
any w»nm:uon hospital, physician, physician's
assistant, ostcopath or podiatrist for the amount
of any scttlement approved by the joint underwriting
asscciation established under s. 627.351(8), Florida
Statutes, or any judgment excceding $100,000 for
o:w claim arising cut of the rendering of medical
care or services; creating a patient's compensation
fund to be administered by said joint underwriting -
association subject to supervision by a board of
governors to provide no<onpom.m0n the amount of
any such scttlerent or judgment affected by said
limitation of liability; providing for fees to
support the fund including an assessment against
participants for deficits; providing for costs in
adainistering or defending the fund; providing

claims procedurcs; providing an effective date.

WHEREAS, the cost of purchasing medical professional
wmouhpwmx insurance for doctors and other health care providers
has skyrocketed in the past few months; and

WHERCAS, it is not uncommon to find physicians in
high-risk categories paying premiums in excess of $20,000
annually; and

WHERLAS, the consumcer ultimatcly must bear the finan-

cial burdens created by the high cost of f{nsurance; and

WICRLAS, without some legiclative relicef, doctors will
be forced to curtail their practices, rcuire, or practice
ahnonww<n medicine at M:onownnm cost to the nmn»~e=m of
Florida; and S

WIEREAS, the problem mnm rcached crisis proportion in

Florida, NOW THEREFORE,

Be It Enacted by the Legislature of the State of wwon»amw.

Section 1, The short title of this act shall be "The

Medical Malpractice Reform Act of 19757,
Section 2. Section 627.352, Florida Statutes, is
nanhog to read:

627.352 Mcdical Liability Insurance Cormission.-=

(1) The Florida Kedical Liability Insurance Commission

is hereby created, consisting of the following members: the

Insurance Commissioner, the Secrctary of the Department of

licalth and Rehabilitative Services, and twelve members to be

appointed. The Governor, the President of the Scnate, and

the Speaker of the liouse of Representatives shall each apzoint

four members to the commission. Each shall appoint & member of

the leqgal profession, a provider of health services, a lay

citizen and a represcntative from the insurance industry.

(2) The Insurance Commissicner shall ke the chairman

of the commission and shall provide records manacenent for the

comnission, A majority of the commission members shall con-

\
stitute a quorum for the transaction of any business or the

excrcise of any power or function of the commission. The

afffrmative vote by a majority of the gucrum present at a duly

called and noticed mecting shall be required to cxercise any

power or function of the cemnission. FCach member shall be

entitled to one vote on all matters vhich may come before the

commission. Thc commission may delegate to one or more of its

iombers such duties as it de¢ms groper. '



(3)__The Insurance Commissioner and the Secretary of the

Deparilrent of lHealth and Rehabilitative Services mav designate

4 representative from his agency to excrcise his power_and

perform his duties, including the riaht to vote on the comnission,

(4) Merhers of the cornmission serving as nanWQmo:nunm<ou

of p:o.mo:on=~ public shal) receive milecage and $20 per diem for

attending rmeetings of the commission. Each member of the com=-

mission shall be allowed the necessary and actual expenses which

he shall incur in the performance of his dutiecs under this

ction.

0

(S) On or before Januarv 1, 1976, the commission, in

cooperation and consultation with aporopriate state and federal

agenclies, the medical and leqal prefessions, the insurance

industry and representatives of the acneral public, shall

Lrepare and subnit to the Governor and the legislature lts

2ot _and recommendations.

_—

(a) The goal of the vmma shall be to recormend a medical

liability insurance system which can be ooerated at reasonable

2 giais 5
cost_for the purpose of providing prorpt, ecquitable cecmpensa=-

tion to those sustaining medical injury.

(b) Primary consideration shall be aiven, but not

limited to, establishing an insurance svstem which can be under=-

written by privite insurers on a self-supporting basis using

actuariallyv scund rates.

fc) If the commission finds that no insurance system

meeting the acal of the plan can be underwritten by private

insurers on a self-sunoorting basis using actuarially sound

rates, it shall specify the neceded chanaes in the statutes to

€reate a viable market for medical liability insurance, or

sclf-insurance. .

(d) _‘The comprchensive report shall include recommenda-

tions to the legislature for noa:n.La the incidence of medical

injuries, including cstablishing standards of care and proce-

L]

dures for peer review: reducing the cost of prosecuting and

defending claims and adrninistering the insurance mechanism,

changes in existing law governing the eligibilitv of injured

persons for compensation and the amount of compensation, includ-

ing limitations on the time within vhich claims may be brougiht

and the clerents of loss for which comsensation may be recovered

and any other matters or nrocedures which the commission jeon-

siders relevant to the medical ‘liability insurance mnou~oa.

(e) The commission is authorized and encouraged to make

interim reports to the Governor, the President of the Senate,

and the Speaker of the House of Rerresentatives concerning

cpecific leaislative proposals, which need immediate considera-

tion. .

. Section 3. Section 395.18, Florida Statutes, is created

to read:

395.18 Internal risk management -program.--Every hospital

licensed pursuant to this chapter, having in excess of 300 beds,

a5 a part of its administrative functions, shall establish an

internal risk managerent program which shall include the

followina comnonents:

(1) The investigation and analvsis of the frcouency and

causnrs of general categories and specific tvoes of adverce inci-

dents causing injury to patients; and

(2) The develcprent of avprosriate measures to minimize

the risk of injuries and adverse incidents to patients through

.

the coopcrative efforts of all personnel; and

(3) The analysis of patient arievances which relate

to patient care and the quality of medical cervices.

The risk maragement program shall be carried out cither

through a person on the administrative staff of a hospital, as

part of his administrative duties; or by a committee of the

oy
-
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%taff il a manner deemed appropriate.

Scction 4. Subscction (1) of s. 627.355, Florida Statutes,

is amencded to read:
627.355 Medical malpractice insurance; purchase.~=

(1) A groyp or association of physiclans or hecalth care

facilitics, composed of anv number of merbers, organized-for

purposes-other-than-the-purchase-of-redicat-nalpractice-insurancer

.

which-has-been-in-continuing-existence-for-a-period-of-at-tcast
2-years; is authorized partiely to self-insure against clainms
of medical malpractice upon obtaining approval from the Depart=-
ment of Insurance and upon complying with the following condi-
tions:

(a) Establishment of a medical malpractice risk manage-

ment trust fund to provide coverage against profcssional medi-

cal malpractice liability.

(b) Employment of a professional staff-and consultants
for loss prevention and claims management coordination under a
TisKk management program, . .

Scction 5. Scction 768.133, Florida Statutes, is created

to read:

768.133 Medical liabilitv mediation panel.=--

(1) The chief judae of cach judicial circuit shall pre-

pare a list of persons to serve on medical liability wediation

panels, whose purpose shall be to hear and to facilitate the

disposition of all medical malpractice actions arising within

the jurisdiction of the circuit. The number of perscns on the

list shall be determined by the chief judge but shall be in

sufficient numhers to cfficientlv carrv out the intent of this

BEcction. All hearings, as hereinafter provided for, shall be

before a three-menber pancl hereinaflter referred to as the panel,

rediation panel or hearing panel corposed as follows: a judicial

referce who shall be the presiding member of the hearing panel,

R | S AR AR S G L Uk o S V. ' DA se
P e L CCULRRR S SRS s SO thi: L S L LS. L5 S 4 S SRS . e

chall be a circuit juidge, Such appointments shall be made by

a _"blind” system. The other panel rembers shall be selected!

in accordance with the following procedurc:

(a) A list of physicians licensed to practice under

chapters 458 or 459 shall be prepared by the chicf judce. 1In

making the list, the chief judge may accent the recommendations

of recogqnized professional medical societies. The list shall

be divided into lists of physicians unno«mwsa to the particular

specialty of cach if possible. \

(b) A list of gualified attorneys shall be prepared

by the chicf judge. In making the list the chief judge ray

accept the recommendations of recognized professional legal

socicties.

(¢) MNames of physicians and attorneys may be addéed to

or taken off the panel list at any time by the chicf judge at

his discrction, provided, however, that all names added to the

list shill be placed at the bottom of the list.

(d) A physizian or attorney selected to be on the

hearing parcl for a particular case may disqualify himself or .

be challenaed for cause.,

(e) A filing fce not to exceed $25 shall be established

by the chief sudge in cach circuit and shall be paid to the

clerk of the circuit court. The filing fee shall be used to

meet such incidental expenses as the panel may incur,

(2) Any person or his representative claiming damages

by rcason of injury, dcath or monetary loss on account of the

alleged malpractice by any medical oxr ostcopathic physician,

hospital, or health maintenance organization and acainst whom

he believes there is a recasonable basis for a claim shall sub-

mit such claim to the appropriate panel before that claim may

be filed in any court of this state. Claims shall be made on




forms provided by the circuit court and chall be filed ini-

tially with the clerk of that cpurt, with copics mailed to the

pernon _acainst whon the ¢laim is made and to the adainistrative

board licensing such professional. Service of process shall be

cffected as provided by law, Constructive service of brocess

may be cffected as provided by law. All parties nared as

defendants in the claim shall file an answer to such claim with-

in 20 days of the date of secrvice. No other pleadings shall

be allowed. 1If no answer is filed within such time limit, the

Jurisdiction of the mediation panel over the subject matter

chall terninate, and the partics may proceced in accordance with

law. Within 30 days after service of precess, the partics shall

file with the clerk a docurent designating the tvpe of medical

gpecialist who sheuld hecar the claim. In the event the oarties

.¢o not agree on the specialist, the judicial referee shall make

the deternination. In no event shall more than one medical

ge.---tionor serve on a mediation panel,

(3) If both parties aagrce ucon a doctor and an attorney

to serve on the hearing sanel, they mav so stinulate. In the

event that no agreement is reached within 10 days after deter-

mination of the smecialty of medical practice involved, the

clerk shall mail to-the parties and the panel merbers herein-

after described the names sclected at randea of five attorncys

who are members of the hearing panel and the names sclected at °

randon of five phvsicians of the desiqnated specialty who are

members of the hearing panel, or if it is {moractical to desig=

hate the physicians by specialty, the names selected at random

. of five physicians without reaard to svecialty. Thercafter, the

panel members so selected shall have 10 davs within which to

disqualify thermselves and the partics shall have the same time

in which to challenge panel merbers for cause. A decision on

challenges for cause shall be made by agrcement or by the

judicial referce. If there arc disaualifications or challenges

for couse, the clerk shall appoint additioral panel merbers

as required. Thercafter, from the list of five attorneys and

five physicians, the parties shall agrce on onc attorney and one

physician to serve on the hearing panel. If the partics are

unable to agree, cach side shall then strike names alternately

from the attorncys' list and from the phvsicians' list scparately,

with the claimant striking first, until cach side has stricken

two names from cach list. The remaining attorncy and physician

shall serve on the hearing panel.

(4) The clerk shall, with the advice and cooperation of

the parties and their counsel, fix a date, time and place for a

hearing on the claim before the hearing panel, provided, how-

ever, that the hearina shall be held within 120 davs of the

date the claim is filed with the clerk, unless for good cause

shown upon order of the judicial referee, such time is extended.

Such extension shall not excced six months from the date the

claim is filed. If no hearing is held on the merits-within

10 months of the date the claim is filed, the upﬂwmmwnnwo: of

the mediation panel on the subject matter shall terminate and

the partics may proceed in accordance with law.

(5) The filing of the clainm shall tcll any applicable

‘gtatute cf limitations, and such statute ¢f limitations shall

remain tolled until the hearing pancl issues its written de-

cision, or the jurisdiction of the pancl is otherwise terminated.

In any cvent, a party shall have 60 davs from the date the

decision of the hearinc panel is mailed to the parties or the

date on which the jurisdiction of the panel is otherwise

terminatcd in which to file a no-nlaint jn circuit court,

(6) All parties shall be allowved to ntilize any dis-

covery procedure provided for by the Florida Rules of Civil

Procedure, Any motion for rclief arising out of the use of

such discovery proccdurcs shall be decided by the judicial

P t
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referee. The judicial referee miy in his discretion make

recasonable limilations on the extent of discovery.

(7) _The claim shall be subnitted to the hearing panel

under such procedural rules as mav be established by the

Supreme Court, provided that strict ma:n«onnm to the rules of

proccdure and evidence applicable in civil cases shall not be

required. Vitnesses may be called, all testimeny shall be

under ocath,

testimony may be taken either orally before the

pancl or by deposition, cobies of records, x-ravs and other

docurents mav be produced and considercd by the panel and the

.t ’ ;
rignt to sutpoena witnesses and evidence shall obtain as in

all other procecedings in the circuit court, The right of

who testify

Poth parties shall be entitled, individually and 2

cross-examiration shall obtain as to all tmm:onuon

in person.

throuah counsel, to make opening and closing statements. MNo

trantcript or rccord of the proceedings shall be recuired, but

2,2ttty may have the brocecdinas transcribed or recorded.

LS 3

The judae presiding at the hearing shall not preside at any

trial arising out of the claim or hear any application in the

w=mo not connccted with the hearing itself. No other hearing

Panel merber shall participate in a trial arising out of .the

claim cither as counrel or witness,

(8) Within 30 davs after the cempletion of any hearing,

the hearing pancl :zhall file a written decision with the clerk

of the court who shall thercupon mail copics to all partics

concerned and their counsel. The ms:o~ shall decicde the issue

of liability and shall state its conclusion in substantially

actionably

the following languaae: "We find the defendant was

neqliaent in his care and/or treatment of the patient and we,

thercfore, find for the plaintiff"; or "We find the defendant

¥as not actionably neqliaent in his care and/or trcatment of

the patient and we, thercfore, find for the defendant®. Tha

11

decision shall be signed by all members of the hearing panel;

however, any nember of the panel may file a written concurring

or dissenting oninion. . )

(9) Mfter a finding of liability, if the adverse parties

aqree, the pancl may continue mediation for the purposc of

assisting the nartics in reaching a settlement. In such event,

the pancl shall also make a recommendation as to a reasonable

range of damages, if m:w..s:wn: should be awarded in the dase.

The rccomnendation as to damages shall include in simple, con=-

cise terms sofe breakdeown as to which rortion of the darages

rccommended arc attributable to pest and cstimated future health

or custodial care crpepses attributable to the alleged malprac-

S.

tice or any of the other elerents of damage enumerated in

768.21, Florida Statutes, for wronaful death or recoanized by

‘the Florida Standard Jury Instructions as elements of damages

in injuries due to negligence. However, the vguew.m:gpw not

have the right to determine punitive damages. Any findings

of damages shall not be admissible in evidence -in _a subsecuent

trial,

(10) In the event any party rejects the decision of the

hearing parel, the claimant may institute litination based

upon the claim in the anpropriate court. Furthermore, in any

civil medical malpnractice action, the trial on the merits shall

be conducted without any referendce to insurance, insurance

coverage or joinder in the suit of the insurcr as a co-defendant.

(11) The conclusion of the hearing parnel on the issue

of liability may be admitted into evidence in any subsequent

manw. Mlowever, no specific findings of fact shall be admitted

into evidernce at trial. Parties may, in the opening statement

or arqument to the court or jury, comment on the pancl's conclu-

sion in the same manner as any other evidence introduced at

trial. If there is a dissenting opinion, the numerical vote

of the pancl shall also be admissible, Panel members may not

t



be called to testify as Lo the merits of the case. 'The jury

shall be instructed that the conclusion of the 7onmw:a pancl

shall not be binding but shall be accorded such veight as they

choose to ascribe to it,

(12) Mo member of the hearing panel shall be liable in

damaqes for likel, slander or defamation of character of any

party to the mediation proceedings for any action taken or

recomnencation rade by such member acting within his official

capacity as a member of the hearing panel.

Scction 6. The provisions of section 5 of this act
shall not be applicable to any case in which formal suit hasa
been instituted prior to the effective date of that section,
which shall be July 1, 1975.

Section 7. Subscction (4) of section 95.11, Florida

Statutes, 1974 Supplement, is amended-to read:

95.11 Linitations other than for the recovery of real
property.--Actions other than for recovery of real progerty

shall be commenced as follows:
(4) WITHIN TWO YEARS.--

(a) An action for professional malpractice, other than

medical malopractice, whether founded on contract or tort; pro-

vided that the period of whawnpnwo:ﬂ shall run from the time

the causc of action is discovercd or should have been discovered
with the exercise of due diligence; provided, however, that the
limitation of actions hercin for professional malpractice shall
be limited to vmﬂmo:m in privity with the professional.

(b) An action for medical malpractice shall be cormenced

within two yecars from the time the incident occurred giving rise

_ . AT
to the action, or within tvo vears frem the time the incident

is apnno<onﬂa. or should have been discovered with the exercise

of due dilianence, provided, however, that in no event shall the

‘sction be cormenced later than four years from the date of the

¥3

ifncident or occurrence out of which the cause of action accrued.

An action for medical malpracrice is defincd as a claim in tort

or in contract for damages because of the death, injury, or mone-

tary loss to any person arising out of any medical, dental, or

gurgical diaqnosis, trcatment, or care by any provider of health

carc. The limitation of actions within this subsection shall

be limited to the health care provider and persons in privity

with the provider of health care. In those actions coverad by

N R
this paragraph where it can be shown that fraud, concealment,

or intentional misreprescentation of fact prevented the dis- |

covery of the injury within the four-year period, the pericd

of limitations is extended foruward two ycars from the time that

the injury is discovered or should have been discovered with

the exercise of due diligence, but in no event to exceed seven

years from the date the incident giving rise to the injury

occurrcd.

hmw*wm An action to recover wages or overtime or damages
or voznwwwom concerning payment of wages and overtime.

(d) fey An action for wrongful death. )
) Section 8. Section 768.042, Florida Statutes, is

created to rcad: . "

768.042 Damages.--In any action brought in the circuit

court to recover damaces for personal injury or wrongful death,

the amount of acncral damages shall not be stated in the com=-

plaint, but the amount of snecial damaccs, if any, may be

specifically pleaded and the recuisite jurisdictional amount

established for filing in any court of competent jurisdiction.

Section 9. The provisions of section 8 of this act
shall not apply to any complaint filed prior to the effective
date of this act.

Section 10. Section 725.01, Florida Statutes; is

amended to rcad:

14 t



. 725.01 Promise to pay another's debt, etc.--No action
chall be brought whereby to charge any exccutor 0m uaamspunnnu
tor upon any special promise to answer or pay any debt or
damages out of his own estate, or whereby to charge the defend-
ant upon any special promise to answer for the debt, default or

niscarriage of another person or to charge any person upon any

agreement made upon consideration of marriage, or upon any contract

for the sale of lands, tencments or hereditaments, or of any
uncertain interest in or concerning them, or for any lease
thereof for a period longer than one year, or upon any agreement
that is not to be performed within the space of one year from

the making thereof, or whereby to charue any hecalth care pro-

vider upon any quarantee, warranty or assurance as to the

results of anv medical, suraical or diagnostic procedure, per-

formed by any chvsician licensed under chapter 458, Florida

StAtutes, esteonath licensed under chapter 459, Florida Statutes,

chiropractor licensed under chaoter 460, Florida Statutes, po-

diatrist licensed under chanter 461, Florida Statutes, or

dentist licensed under chapter 466, Florida Statutes, unless

the agrcement or promise upon which such action shall be brought,
or some note or memorandum thereof shall be In writing and signed
by the party to be charged therewith or by some other person by
hin thercunto lawfully authorized.

Section 11. Section 768.132, Florida Statutes, is
crcated to read:

768.132 Florida medical consent law.--

(1) This section shall be known and cited as the

"Florida lcdical Consent Law®.

(2) In anv medical treatrent activity not covered by

8 qam.uuw Florida Statutes, entitled "the Good Samaritan Act®,

this act shall aovern. :

(3) No rccovery shall be allowed in any court in this

15

state aqainst any physician licensed under chanter 458, I'lorida

Statutes, osteopath licensed under chanter 459, Tlorida Statutes,

chiropractor licensed under chapter 460, Florida Statutes,

podiatrist licensed under chapter 461, Florida Statutes, or

dentist licensed under chapter 466, \Florida Statutes, in an

action brought for treating, examining, or operating on a

patient without his informed consent where:

visd I
(a) ' The action of the physician, ostcopath, chiropractor,

podiatrist, or dentist in obtaining the consent of the natient

or another percon authorized to give consent for the patient

was in accordance with an accented standard of medical practice

among members of the medical profession with similar training

and experience in the same or similar medical comnunity; and

(b) A rcasorable individual from the information provided

by the physician, ostecopath, chiropractor, podiatrist, or dentist

under the circumstances, would have a general understanding of

the proccdure and medically acceptable alternative procedures

or trcatments and substantial risks and hazards inherent in the

proposcd treatment or procedures vhich are recognized among

other physicians, ostcopaths, chirooractors, podiatrists, or

dentists in the same or similar comnmunity who perform similar

trecatments or proccdures; or

(c) . The patient would reascnably, under all the surround-

ing circumstances, have undergone such treatment or procedure

had he been advised by the physician, osteopath, chiropractor,

podiatrist, or dentist in accordance with the provisions of

paragraphs (a) and (b) of this section.

(4) (a) A consent which is n<»mo:oW& in writing and meets

the regquircrents of suhsecticn (2), shall, (€ validlv sicned by

the patient or another authorized person, be conclusively pre-

sumcd to be valid consent. This presumption may be rebutted if

there was a fravdulent misrepresentation of a material fact in

16 ot



obtaining the signature.

- L}
acCion taken by his peers within any professional medical

(b) A valid signature is onc wvhich is given by a person

association, nonwnak..mnowvunmo:ap standards review orcaniza-
. 3 who under all the surrounding circumstances is mentall and
tion cstablished pursuant to sccticn 249F of Public Law 92-603, : . =3

Uy&uwnuuuk competent to give consent,

or similarly constituted professional body, whether or not such
) Scction 12. Subsection (5) of 5. 458.1201, Florida

association, socicty, oraanization, or body is local, regional,
' Statutes, is renumbered as subsection (6), and a new subsection

gtate, national, or international in scope, or by being dis=-

inls { said s ion; b i
ciplined by a licensed hospital or medical staff of said hos=- {9 fo-addod ko gadd weskion vpmoongv: ML F BieieEion 11

5 - i cti is d hs and are added
pital for irmoral or wnorofessional conduct or willful mis- ®F B0l mesthon 3 AT S pasageeplic Yol Sad (p) e

R to said subsection; paragraphs (¢) and (d) are added to sub-
conduct or neqgliacnce by a person in his capacity as a phvsi=- RN = (% ¢

5 3 : 4 section (2) of said section; paragraph (a) of subsection (3) 'of
€ian licensed pursuant to this chapter. Any body taking action i e gragh: tu) )

: 3 said scction is amcnded to read:
3s sct forth in this paraaranh shall reoort such action to the

: 458.1201 Denial, suspension, revocation of license;

board within 30 davs of its occurrence or be subject to a fine
disciplinary powcrs.--

assesced by the board in an amount not cxceeding $500,

. 1) The board shall have authority to deny an applica-
(2) (c) _In any procceding under subscction (1) of this 2 b Y 2P
’ ; : tion for a licens discipline a-physician licensed under
fection the board may appoint one or more licensed phvsiclians R = e R b

gt : : this chapter or any antecedent law who, after hearing has been
to act for the board in investigating the conduct or competence : J ' ?

of a ohysiciank adjudged unqualified onAmcan< of any of the moH~Oimmu"

(d) There shall be no liability on the part of, and no Y TGN (RN MGl Sk e tonalons Rt

incompetence, negligence, or willful misconduct. Unprofessional

cause of action of any nature shall arise against the board,

‘no:acwn shall include any departure from, or the failure to

its acents, its employces, or anv orcanization or its members

; - 5 : conform to, the minimal standards of acceptable and prevailin
identified in paragraph (p) _of subscction(l) of this section, . ' i ?

medical practice in his arca of expertise as determined bv “he

for any statements made by them in anv reports or communications

board, in which procceding actual injury to a patient neecd not

concerning an investigation of the conduct or compctence of a

physician,

(3) (a) When the board firnds any person ::m:mwwm»mu or

be cstablished; er-the-cemmiteing-by-n-physieian-of-any-aet

contrary-to-honestyy-justicey;-or-good-rorais; when whether the

! ) . same is committed in the course of his practice or-etherwisey
guilty of any of the grounds set forth in subsection (1), it %
and whether committed within or without this state;

may enter an order imposing one or more of the following:
(0) _Being found liable for medical malpractice or any

1. Deny his application for a license;
: > ersonal injury resulting frea an act or omission committed or
20 Permanently withhold issuance of a licencey B . .
omitted by a person in his capacity as a physician licensed

3. Mdminister a public or private reprimand;
pursuant to this chapter.

m. Suspend or limit or restrict his license to practice .
(p). Being removed or suspended or having disciplinary

rmedicine for a period of up to five ycars; 4

m.zo<0xo _JQOMM:mnn~xy»nA~wno=monovnunn»no aoamn»:n. 17
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«“ 6.  sequire hum to sul

ilt to ihe cure, counsclaing, or
-
trecauncnt of physicians designated by the bLeard: s

5 7. Requirc him to participale in a program of continuing

cducation prescribed by the board;

8. Require him to practice under the dircction of a

physician in a public institution, public or private hecalth

carc proqgram, or private practice for a period of time speci-

fied by the board.

. .

(5) _The board shall report to the President of the Senate

and_the Speaker of the liouse of xoaﬁnwo:nupmmmm. on Fcbruary 1

of cach year beainning Februarv 1, 1976, the status of the

anﬁno:m taken by the board in carrying out its responsibilities

assigned to it under this cection.

(6) 45} The provisions of this section are enacted in
the public welfare and shall be liberally no:w-:oa 50 as to
advance the reredy.

Scction 13, Section 395.065, Florida Statutes, is

created to read:

395.065 llospital disciplinary powcrs.--

(1) The medical staff of anv hospital licenscd pursuant

to chapter 395, Florida Statutes, is authorized to mcnon:apA

deny, revoke, or curtail the staff privileoes of any staff mem-

ber for grod cause, which shall include, but not be limited to:

(a) _Incompectence;

(b) _Yealiaence;

(c) _Reing found an habitual user of intoxicants or drugs

to the cxtent that the physician is decemed dangcrous to himself

or others; or
———n O

(d) DBeing found liable bv a court of comretent jurisdic=-

tion for medical malpractice,

Provided, however, that the procedures for such actions

chall corply with the standards outlined by the Joint

Commission of Accreditation of Hospitals and the

19

Program for the Aqed.

(?) There shall be no liability on the part of and no

cause of action of any naturc shall arise against any hospital,

hospital medical staff or hospital disciplinary bedy, its

agents or emplovees, for any action taken in good faith and

without malice in carrying out the provisions of this act.

Section 14. Subscction (8) of s. 627.351, Floricda

Statutes, {s crecated to recad:

€27.351 Insurance risk apportionment plan.--

(8) (a) The Department of Insurance shall, after consul-

tation with insurers as set forth in paragraph (b), adoot a

’

nnambnonm,uomln underwriting plan as set forth in paracranh {d).

(b) Entitics Jicensed to issuc casvalty insurance as

defined in s. 624.605(1)(b), (), and.(p), i'lorida Statutes, and

sclf-insurers authorized to issue medical malpractice insurance

under s. 627.355, Florida Statutes, shall participate in the

plan and shall be members of the Temporary Joint Underwriting

Association. 2

(c) The joint underwriting association shall operate

subject to the supervision and aporoval of a board of governors

concisting of representatives of five of the insurers participat-

ing in the joint underuwriting association, an attorney to be

named by the Flerida Bar, a phvsician to be narmed by the Florida

Kedical Association, a hosnital representative to be named by

the Florida Hospital Association, and the Insurance Commissioner

or his desiagnated representative emnloved by the Department of

Insurancde. The Insurance noqﬁwnuwo:mn,dn his representative

shall be the chairman of the Yoard. \x "

(d) The temporary joint underwriting plan shall function

for a period not cxcceding three ycars from the date of its

adoption by the Department of Insurance and if still in existence

20
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« at _the % 23 WC-y % i
. ..c:: of such three-ycar period, it whall aytomatically

terminate. The plan shall provide professional liability or

RN ESEES 2 :
lpractice coverage in a standard policy form for all hospitals

licensed un : i
der chanter 395, Florida ftatutes, ohysicians licensed

und 3
der chanter 458, Florida Statutes, ostconmaths licensed under

cha i : i
\apter 459, Florida Statutes, podiatrists licensed under chapter

461, Florida Statutes, dentists licensed under chapter 466,

Florida Statutes, nurses licensed under chanter 464, Florida

St ° reld i
tatutes, and nursing homes licensed under chapter 400, Florida

1 .
Statutes, or professional associations of such persons. The

plan shall include., but not be limited to, the m0-0£w:m"

X 1. Rules for the classification of ricks and rates which

re S i
flect past and prospective loss and expense expericnce in

diffcrent arca : i i i
areas of practice and in differeat acogranhical arcas,

2. A ratina plan which recasonably recognizes the prior

claims cxnerience of insurcds.

3. ..
vno<~myoun as to rates for insurecds who are rectired,

FCDU=Y ‘ool i ‘
F ctircd, the estate of a dececased insured, or part-time

rofessionals.

4. Protection in an arount to be deternined by the

Insurance Ceo~rissi I3 A
missioner and for those hospitals licensed under

chq vi .
hapter 395, Florida Statutes, whose policies have been can-

celled since April 1, 1975, that have not been able to other-

wis s r i
isc sccure coveraae in the standard market shall provide

continuous coverage at the limits available in the plan from

tho above date.

5. Rules to implement the orderly dissolution of the

plan at its termination.

G. k] S - .
The Insurance Commissioner may, in his discretion,

= . P e ;
cquire that insurers participating in the joint undcrwriting

association offer excess coveraqe. ¥
. I 2

(c) Premium contingency asscssmont.=--

1. In the cvent an underwriting deficit cxists at the

end of any ycar the plan is in cffect, cach policyholder shall

21 :

pay to the association a preriium continguency assescinent rot to

\

evceed one-third- of the annual premiwm payment paid by such

policyholder to the association. The association shall cancel

the policy of any policyholder who fails to pay the premiun

contingency assessment.

2. Any deficit sustained under the plan shall first

be recovered throush the premium contingency assessment. Con-

currently, the rates for insureds shall be adjusted for the

next yecar .0 _as to be actuarially sound. :

3. If there be any remaining deficit under the plan

aftér maximum collcction of the premium contingency assescment,

such deficit shall be recovered from the companies participating

in the plan in the proportion that the not direct preniums of

each such member written during the prececing calendar year bears

to the agarcgate net dircct premiums vritten in this state by

21)1 members of the association. Premiums as used herein shall

.awn: premiums for the lines of insurance defined in s. 624.605(1)

(b), (j), and ‘p), Florida Statutes, including premiuns for

such coverage issued under package policies.

(£) The plan shall provide for one or morc insurers

able and willing to provide nolicy service through licensed

resident agents and claims service on hchalf of all other in-

surers participating in the plan.

(g) The Department of Insurance, prior to termination

of the plan, shall determine whether a need reasonably exists

for continuing coverace for those who have becen insured by the

plan, as to claims solely for incidents which occurred during

the existence of the plan. If such need is found, the Depart-

ment of Insurance shall estaillish a olan for the purchece of

. . . . .
such coverage for a reasonable time, prior to termination of

the plan. ,1\\\

(h) All hooks, records, cocuments or audits relating

22



a550ciation or itg Operation shall

m:mancnwo:n
Section 15, Scction 627.353, Florida Statutes, g
Created to read; .

627.353 Limitation of liabjlit atient's com ensa-

(1) LIMITATION or

(a) an vomamma~n

licensed vnder chanter 395, Florida
:llltllllllllllulllllrlllllllllf:llllll-

MMwhmhmmrmmmmuulmbmeMIMMMUunaa under paragrash (c) of this

fection, ang all Jhysicia

Under nvamnon 453, Florja

under Chaptery 459, Floriga mn:nCnun. and pcdij
under chapter i61, Florida

a atient'g Comnensation fund
——>dt10n

Bubsectjop (2) of this

assistant,
’/

an armoy

tirme the incident Ooccurred 9iving rige to the ¢
lllllllll!lllllllllllllll!ll

Clain the rOnumnau.
—————=1¢C los
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Ab)” of subscction (1) of this section.,  The I'uad shall be

liable only for payment of claims aaainst hospitals, phvsicians,

- - 2 .
physician's ascistants, osteconaths and rodiatrists in compliance

with the provisions of paragranh (b) of cuhcection (1) of this

section, and reasonable and necessary exnpenses incurred in

payment of claims and fund edninistrative expenses.

(b) Fund paum:mnnw:nmou.ouz\wnvqanmo:.unty:uadaa:n of

the fund shall be vested with the joint underwriting association

authorized by cccticn 14 of this act, hercinafter referred to as

the JUA. THe JUA shall onerate subject to the supervision.and

approval of a bLoard of governors consisting of reosrescentatives

of five of the insurers participating in the JUA, an attorney

to Le nazed by the Florida Bar, a physician to be nazcd by the

Florida Medical Acsociation, a hospital representative to be

nared by the Flcrida llaspital Association, and the Insurance

cinsioner or his desianated representative emnleved by the

vepartment of Insurance. The Insurance Commissioner or his

representative shall be the chairman of the board. In the event

of termination or dissolution of said JUN vith resnect to pro-

viding professional liability or nalpractice insurance, the JUA

shall continuc to operate for the purpose of fund management

as provided in this subscction.

.Anv Fces and assescments, --Annually, cach licensed hos-

pital, phwvsician, physician's assistant, ostcopath or podia-

trist as set forth in subsection (1) oHonn»:a.no connly with

Raraqraph (b) of subsection (1) of this scction shall pav the

fees established under this act for deposit into the fund,

which shall be remitted for devosit in a manner prescribed by

ovided by the fund

——— e —— = e —

the Incurance Coernicsioner. Tha ceveraae nr

shall beqin July 1, 19725 and run thercafter on a fiscal year

basis. For the first Year of overation cach participating

licensed hospital, physician, physician's assistant, osteopath,

25

or podiatrist covercd under the fund shall pay a fee for deponit
S0 B : o EASEER A2

into the fund in the awrount of 31,000 for any individual and

$300 per bed for any hospital. The fce charged after the first

year of opecration shall consist of a base fee of $500 for any

individual and $300 per bed for any hospital. In addition, after

the first yecar of overation additional fees shall be assessed

bascd on the followina considerations:

y piefe .
l. Past and prospective loss and expense experience in

different types of nractice end in different geographical areas

within the stute.

2. The prior claims experience of persons or hospitals

covered under the fund,

3. Risk factors for persons who arz retired, semi-retired

or part-time precfessionals.

Said base fces may be adjusted downward for u:K\Amman1komn in

which a lesser amount would be adequate and in which the addi-

tional fce would not be necessary to maintain the solvency of

the fund. Said additicnal fee shall be based on not more than

two geographical arcas with thrce categories of practice and

with a fourth category which contemplates individual risk rating

for hospitals., The fund shall be maintained at not more than

$25,000,000. Fees shall be cet by the Insurance Comnissioner

after consultation with the JUA. ‘lothing contained herein chall

be construed as imposing liability for paviment of any part of

a fund deficit on the JUA or its member insurers. If the

JUA determines that the amount of roney in the fund is not

sufficicent to satisfy the claims made against the fund in a

mm<o:.mmnnn~ year, the JUA shall certify the amount of the pro-

jected insufficiency to the In Comnissioner and shall

request the Insurance Conmissioner to levy a deficit assessment

against all vann»nmna:nw in the fund for that fiscal ycar. The

Insurance Commissioner chall levy such deficit assessment




rnum:m~ such _participants in_amounts that fairly reflect the

clacsifications prescribed above and vhich are sufficient to

obtain_the meney necescary to meet all claims for said fiscal

M.QDN..

(d) rund accounting and audit.--

1. Monies shall ba withdrawn from the fund only upon

vouchers aporoved by the JUA as authorized by the Board of

Governors.

2. All books, records, and audits of the fund shall be

open for rcaconable inspection to the acencral public.

3. Persons authorized to rececive deposits, withdraw,

issue vouchers or otherwise disburse any fund monics shall post

a_blanket fidelitv bond in an amount rcasorably sufficient to

protect fund assets. The cost of such bond shall be paid from

‘the fund. .

4. Arnually, the JUA shall furnish an audited financial

report to all fund participants and to the Departrent of Insur-

ance and to the Joint Legislative Auditina Committce.. The

report shall be prepared in accordance with accepted accounting
|

proccdures and shall include income and such other {nforrmation

as -may be reguired by the Departrent of Insurance or the Joint

Leqgislative Auditing Ccmnittcee.

S. Monics held in the fund shall be invested in short-

term interest bearing investrents by the JUN as administrator,

provided that in no casc shall said monevs be invested in the

stock of any insurer participating in the JUA or in the parent

company or corpanv owning a controlling interest of said in-

surcr. All income derived from such investments shall be

credited to the fund,

6. _Any person or hospital participating in the fund may

withdraw from such participation at the end of any fiscal year;

however, such person or hospital shall remain subject to any

27

deficit annessrment pertaining to_any yecar in vhich such person

or hospital participated in th~ fund.

(c) Claims proccdures.=- .

l. Any person may file an action for Jimages arising out

of the rendering of medical care or services against a person
9

covered under the fund provided that the mcnwo: filing the claim

shall not recover acainst the fund any portion of a judament for

damages arising out of the renderinag of medical care or se¥vices
qc 9

against a person covered under the fund unless the fund was

named as a defendant in the suit. If after rcviewing the facts

upon which the claim is based it apocars that the claim will

excocd $100,000, the fund shall appear and actively defend itself

when named as a defendant in the suit, In so defending, the fund

shall retain counsel and pay out of the fund atterney's fees and

expenses including court costs incurred in defending the fund.

The.attornev or law firm retained to defend the fund shall not

be retained or emploved by the JUA to perform legal scrvices

for the JUA other than thosc dircctlyv connected with the furnd.

The fund is authorizcd to negotiate with any claimants having

a ucmmso:n cxceeding $500,000 to reach an agreement as to the

manner in which that portion of the judument exceceding $500,000

is to be paid. Any judcment affccting the fund may be appealed

under the Florida Appellate Rules of Procedurc as with any

defendant.

2. It shall be the responsibilitv of the insurer or

cclf-insurer providing insurance or sclf-insurance for a hos-
B :

pital, physician, physician's assistant, ostcopath or nodiatrist

who is also covercd by the fund to provide an adeguate defense

on any clain filed that potentially affects the fund with re-

spect to such insurance contract or self-insurance contract.

The insurer shall act in a fiduciary relationship with respect

to any clafm affecting the fund. No settlement exceeding

28 t



uuoo.ooo.lmun any other anouat which could _reua wm. payranat by

the fund, shall be aqgrzcd to unless approved _hy the JUh.

3. M person who has recovercd a final judgrent or a

scttlement approved by the JUA acainst a hospital, physician,

hysician's assistant, ostcopath or podiatrist, who is covered
P ! 1

by the fund may file a claim with the JUA to recover that por-

tion of such judgient or scttlerent which is in excess of

$100,000 as set forth in paracraph (b) of subscction (1) of

this scction. In the event the fund incurs liability excceding

$1,000,000 to any person under a single occurrence the fund

ghall pay not rore than $1,000.000 per year until the claim

. has been paid in full.

4. Claims filed aqainst the fund shall be paid in the

order reccived vithin 90 days after filing unless appealed by

the fund. If the fund does not have cnough money to pay all of

the clairms, claims received after the funds are exhausted shall

be irmediatcly payable the following year in the order in vhich

they were received.

5. If a person or hospital participating in the fund

has coveraoc in cxcess of $100,000, ke shall be liable for

losses up to the arount of his coverage, and he shall recceive

an_appropriate reduction of his assessrment for the fund. Such

reduction shall be granted only after that person _has proved

to the satisfaction of the JUA that he has such coveraace.

Section 16. If any provision of this act or the appli-
cation thereof to m:% person or circumstance is held invalid,
the invalidity shall not affect other provisions or applica~-
tions of the act which can be given cffect without the invalid
provision or application, and to this end the provisions of
this act arc declarcd severable.

Section 17, This act shall take effect upon becoming

law,
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COLLEGE OF MEDICINE AND DENTISTRY OF NEW JERSEY

MARTLAND HOSPITAL

NEW JERSEY MEDICAL SCHOOL
65 Bergen St Newark, N. J. 07107

AUGUST 19, 1975

ARTHUR ELLENBERGER

Essex COUNTY MEDICAL SOCIETY
144 SOUTH HARRISON STREET
EAST DRANGE, NEw JERSEY

DEAR ARTHUR:

ENCLOSED YOU WILL FIND COPIES OF LETTERS AND
REFERENCE ON MAL PRACTICE. DR. BELLINO OF
MONTCLAIR HAS BEEN WORKING ON THESE PROBLEMS
OVER A YEAR AND WOULD WORK WITH US IN ANY
CAPACITY WE DESIRE.

A NUMBER OF OLDER LETTERS AND PAMPHLETS HAVE
BEEN AVAILABLE, BUT ARE NOW OUT OF DATE.

PLEASE SEND A COPY TO EACH MEMBER OF THE
COMMITTEE.

SINCERELY,

STEPHEN R. LOVERME, M.D.
DIRECTOR OF PLASTIC AND
RECONSTRUCTIVE SURGERY

SL:GB
ENC.
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Martin L. Greenberg, State Senator
100 Evergreen Place
E. Orange, New Jersey 07018

Dear Mr. Greenberg,

Undoubtedly you are aware of rec ent staggering rises
in malpractice premiums in this state and ne1ghbormg states reaching
$30, 000 to $50, 000 annual premium (cash in advance).

It is obvious that this cost must be passed on to the
_ patient and especially the poor and the elderly who are least able to pay.

The CONTINGENCY FEE practice as presently exists
in this state allows the legal profession to reap windfall profits at the-
expense of the consumer, especially the poor and the elderly. The nsual
plantiff's share of malpractice judgements amoumL to only 14:to 19 percent
of the total, the ba.lancc to legal fees and expenses. i

il In your own state, Compensaiion awards and payments

Cas approved by the state itself, are very limited. Such compensation
practice in theory is dismetrically opposed to the contingency fee system
which allows huge awards for the same or lesser degree of disability.

In nearby Canada, the annual premium is $50, approxi-
.mately 1, 000 times less., Doesn't this give you a hint as to the absurdity
of the current situation?

This situation will certainly result in prohibitive medical
costs to the public. In addition, part time medical personnel and those
: close to retirement will simply give up the practice of medicine. New
gragluates will not entet private practice in this state because they simply
a.mot afford this premium to open their offices.

This intolerable system rests-in your hands, since few
people are in a position to help remedy this deplorable situation.

g Sincerely, it



DEPARTMENT OF INSTITUTIONS AND AGENCIEé
DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES

AUCUST 20, 1975

SCIIEDULE
2:00 - 2:05 OPINING:  PUBLIC HZARING - Alan J. Gibbs
Deputy Commlssioner
Dept. Institutions & Agencies
2:05 - 2:10 " Alexander Bell

N. J. Pharmaceutical Association

2:10 - 2:15 M». Fenessey
Hoffman - LaRoche

2:15 - 2:20 Korman Herman
Cranbury, N. J.

v~ 2420 = 2¢25 James McBane
Fharmaceutical Manufacturing Association
7/  2:25 - 2:30 Frank Bate
Shanley & Fisher
2:30 - 2:35 Dr. Leuis Leeson
CIEA - CGEIGY
2:35 - 2:40 Dr. Kaplan or Louis Levine__/7 \ V'V' b ',
Heffman ~ LaRoche Vo) 1FW J% e o
2:460 - 2:45 Dr. Arthur Flannary»ﬁﬁykx

Wamer Chilcot

2:45 - 2:50 Reprecentative from Johnson and Johnson jj, T@v-
2250 = 21455 Dicby Barrios
Squibb
Y 2:55 - 3:00 Armen Freefeld

Essex Newark Legal Services Project

3:00 - 3:05 Vincent Maressa
N. J. Medical Socilety

3:05 - 3:10 Michael J. Dovle, M.D.
Central New Jersey P.S.R.O.

3210 - 3:15 Dennis Young
N. J. Opteometric Asscciation

3:15 - 3:20 Dr. Frederick Harvey, President
N. J. Dental Association

3320 = 3525 Dr. Phillip Barbell
N. J. Dental Association

3:25 - 3:30 Dr. Frank Lapeyrolerie
N. J. Dental Association

2¢3; = 2238 Nr. Pohert Ruesano



6:00 - 7:00 RECESS

7:00 - 7:05 Dr. Alexander
7:05 - 7:10 Dr. Charles
7:10 - 7:15 Dr. Jacobson
7:15 - 7:20 Frank Rizzo

N. J. Assocdaation of Bioanalysts

71220 = 7325 Martin Feldman
Ace Drug, Perth Arboy

7:25 = 7:30 Dr., Ervin Moss
N. J. State Society of Anesthesiologists

1:30= 7:35 William Hooper, Jr.
Newark, N. J.

7:35 - 7:40 Dr. Harvey Shwed
N. J. Psychiatric Associaticn

7:40 - 7:45 Dr. Harry Kantor
Hudson Ccunty Dental Society

7:45 - 7:50 Dr. Lawrence Strenger
Atlantic County Medical Society

7:50 - 7:55 Mr. Raoul Robiner
Robiner's Hospital Pharmacy

7:55 - 8:00 Ruby Grace
Children's Survival Welfare Rights Organization

8:00 - 8:05 Ellen Weissberg
Lyons Family Eealth Center

8:05 - 8:10 Lenore Long
Lyons Family Health Center

8:10 - 8:15 Councilman John Sarafin
Borough of River Edge

8:15 - 8:20 Representative of Camden County 0.E.O.

8:20 : Speakers from the floor
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e | dont know whother the statistics’"
.Stephen H. Mackauf ¢ites in his Jan,
15 fetter on medical malpractice insurs + -
ance are correct, But! if-what he says
s teue, it is ‘indecd difficult to under- ' n
stand .why _casualty insurance com--vu ’%’ :

panies (refuse to write medical mals ,
. -practice pohcnes. A R o
a8 i ‘. There are now 33,000 practlcmg
i ¥ i - physicians in this state. Assuming the,,,,, %
‘ ' 77 average annual premium to be at the, .
REC 0 ridiculous' low figure of $1,500 per tm'
; physician, an insurance camcr would ..~
o *' * . realize .about’ $50 million in annual !
e - premiums, Mackauf, a lawyer, states "' 1’ 2
ARG Sk that payments of only $18 million ¢ * . A
2k . “were made in 1973. If this is accurate, ““ e ';.fé.d
- it would be a bonanza for any insur--"§ % ;
+ance company. I am not awat‘e of any |
~ recent trend where business concerns -
~walk away . from such sure  huge’
37 TR QP A M profits. :
3 " The plain truth is that malpractice
. claims are’ promoted and developed e
by a small group of so-called “trial
_ lawycrs" who generally stop at noth-m
" ing in the quest for a recovery. Prac-....,
tically, the cases are solicited th’rough ~'¢| s e
. “forwarding attorneys,” who receive -7 ¢
v s g part of the recovery for being merely .- L, -
: brokers in the transaction, To put it -« f &
bluntly, malpractice suits. as now. ..
: .. processed are, to use the vernacular, . F
“re.§ @ racket. 1t should be stopped, i
If all that is involved is a mimmum,,:
+ number of claims, there should be no
objection to taking nmlprﬂﬁtit.g,,‘ ut
©of the courts and puttmg*}, ,
belongs, namely, in, a,rbtt,} :
same timey t}awyetjﬁ IW. 1« .
1¢1:Aixngm:usuoul¢ hm R 2
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L ey ) 1975

Board of Trustees , S bR
Medical-Surgical Plan of New Jersey .
33 washington Street 5

Newark, New Jersey 07102 i

Gentlemen: .

.g
This ig a rc@@est for review of the Plan's Schedule of Payments
to physician$§. Though there have been minor adjustments, the

last complete schedule sent to physicians is dated. ﬂanuary L5 31975.

The economic events of the past years have been characterized by
tremendous inflationary pressures and the medical sector has, in

no way, been exempted. In the area of medical liability and mal-
practice insurance premiums, however, “the physlélans have, in fact,
_been 51ngled out for some evtraordlnary 1ncxeases.j If recent ex-
‘periences in our state as well as other states are to. be considered,
the increases in forthcoming premiums are to be of larger and
larger magnitudes. Fee schedules, of necessxty, must reflect these
inflated premiums. The Malpractice problem w1th its atténdant as-
tronomical costs must be. contalned if' thexe i ~t0 be any rellef to
spiraling health costs. . : ’

e
If there is.to be no check in ‘premium hikesf;there ‘is no ‘alterna-
tive left but to request some measure of rel:ef through larger

Plan payments. o e e ".uf;ulw !

In view of the rccent 1ncr9351ng cogts Els lS imperative that the
Plan officials act promptly to lncrease the" allowable febs for the
entizre range of Medlcal and Surgical Serv1ces. 3

e hi'e

Very truly yours, Lw.v*ﬁ'.i'
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$50 Annual Fee Protects Most
Canadian MDs on Maﬁmmcﬁnce

Internal Medicine News Service
FTORONTO — About 807¢ of Canadian
physicians ¢njoy a comparatively inex-
pensive way to fight legal battles without
paying the high costs of insurance com-
parable to those paid by physicians in the
United States.

The Canadian Medical Protective As-
sociation offers legal advice and has al-
ways paid any award against a doctor
since 1932, said Dr. F. Morman Brown,
secretary-treasurer of the Association.

Current  yearly membership  costs
$50.00 for each of the 27,000 members.

The Association, patterned after an or-
ganization in England, was founded in
1901. Since that time, it has 0ffered legal

advice to members who are faced with'|

legal actions arising oul of lhclr medical
practice. ‘

Pt

The " organization  retains  a
threatened actions for malpractice. Doc-
tors are advised to contact the Association
at the chrliest inkling of possible litigation,
said Dr. Brown, the chief administrative
officer at Association headquarters in Ot-
tawa.

Such an organization would probably be
difficult to establish in the United States
because circumstances there are much dif-
ferent from those in Canada, he said dur-
ing an interview with. this newspaper at an
Association meeting held in conjunction
with the annual meeting of the Canadian
Medical Association,

For one thing, decisions by a jury
—capable of being swayed by the emo-

tional presentation of a professional mal-+
attorney-—are  uncommon +in |

practice
Canada. Juries ordinarily do not have to
give written reasons for their decision.
Most Canadian litigation on possible
malpractice is heard by a judge—versed in
the law and less likely to be swayed from
its guidance—who delivers a written opin-
ion with reasons for his decision. Written
decisions offer a better chance for appeal
than jury decisions, Dr. Brown said.
Commenting on the discrepancy be-
tween the cost of malpractice insurance in
the United States and the minimal fee paid
to the Association, Dr. Brown stressed
that the Association’s service was not
“insurance’ but that the Association was
formed to provide legal advice to doctor-
members. It may pay off*judgments but is
not legally obligated to do so. However,
since 1932, the Association has always
paid judgments for its members.
1t is a mutual nonprofit organization.
We have no policy or contract, just the
rights of membership. There is no legal
obligation by the Association,’" he added.
Another dilference between Canada
and the United States is that the counsel
continpency fee. a practice in the United
States. isnot allowed in Canada. In effect,
the hiring of counsel on a contingency
basis without the need for money favors
(Continued on page 38)

Levidence, swith hopes that an out

and trouble, Dr.
_gw.mr:\l i

counsel to investipate and advise on any

(A Contnued jrom page i)
initiation of malpractice suit because the
patient has nothing to lose and everything
1o gain,

Canadian law forces the patient to use
his own money to hire legal counsel,
which deters harassment suits nn liitle
af-court
settlement will be reached to sive time
Brown said,

Legal aid programs are available to ag-
aricved patients who have no financial re-
sources. Therefore, no potential litigant is
denied recourse through the courts be-
cause of indigence.

If a court judgment goes against the
physician in Canada, it is likcly to be
much smaller than a judgment in the
United States, he added.

“*Inflated’’ malpractice judgments have
become a common threat to American in-
surance companies handling malpractice
claims. Tn contrast to awaids in the mil-
lions of dollars for one claim in America,
‘*an award of $150,000 in Canada is very,
very high.'

“Discussions with American doctors
¢mphasize the difference between the two

- countries.” They can’t believe our experi-

ence here.
Even Complaints Reported

“*We feel that the educational rale of the
Association is important. We find out
about hazards in practice and we warn our

- members. We feel that we contribute to

the public welfare,” Dr. 'Brown empha-
sized.

Members are urged to report to the As-
sociation the slightest threat about initia-
tion of claims against them or even sig-
nificant complaints from patients. They
should include a copy or summary of uil
pertinent records for review of the medical
merits of any claim by a council of clected
Association physicians and referral to the
general counsel for legal consideration.

The threatened physician is advised by
the Association during every step of the
proceedings and, if a final judgment is en-
tered against him after he has followed the
advice, the Association has always paid
the claim.

““If the doctor has done no wrong. he
will be defended as far as is needed despite
the cost.

““There wiil be no settlement because of
nuisance value,” he said.

This resistance to the economically ex-

pedient settlement of unjust claims has
kept malpractice claims and judgments
Jower in countries with similar organiza-
tions than in those nations where nuisance
claims become profitable.
In sitvations where the physician is
Jjudged to be at fault, the claim is paid and
no punitive action is taken against the
physician except in situations where there
iis continued ‘‘blatant disregard™ of As-
sociation advice, and membership can be
terminated, Dr. Brown expained.
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Mr. william Hyland Attorncy General o R _
State Of -New Jersey « .. s : BRI i
State HOUow Annex - oL ol AT T it
Trenton, New Jersey 08625

Dear Mr. Hyland: : i S T

Undoubtedly you are aware of recent staggering rises in malpractice
premiums in this state gnd nelghborlnq staLe» 1€1hh1ng $30 000 to
$50,000 annual premium (cash in advance).

It is obvinus that this cost mumt be passed on to the patient and
especially the poor and the elderly who are 1east able to pay.

The CONTINGENCY FEE practice as presently leStS in thls state
allows the legal profession to reap windfall profits at the expense
of the conoumer, especially the poor and the elderly. The usual
plantiff's share of malpractice judgements amounts ito only 14 to

19 percent of the total, the balance to legal fees and expenses.

In your own state, Compensation awards and payments as approved by
the state itself, are very limited. Such compensation practice in
theory is diametrically opposed to the contingency fee system which
allows huge awards for the same or lesser degree of disability.

In nearby Canada, the annual bremium is §$50, 'appréximately 1,000
times less. Doesn't this give you a hint as to the absu’dlty of the
current gituation?

This situation will certainly result in prohibitve medical costs to
the public. In addition, part time medical personnel and those
close to retirement will simply give up the practice of medicine.
New graduates will not enter private practice in this state because
they simply cannot afford this premium to open their offices.

This intolerable system rests in your hands, since few people are
inia p051t10n to help remedy this deplorable 31tuatlon. LA

Slncerely;::;ﬁﬁ”wmum

hiigs
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James Sheeran

Commissioner of Insurance . .
201" East State Street i
Trenton, New Jersey 08625
Dear Mr. Sheeran:

As a citizen voter in this state of New Jersey, I am most con-
cerned about the rising costs of medical care. One outstanding

factor which is most disturbing is the escalating cost of Mal-
; 4 b

practice insurance premiums.

Many patients already hurt by the present period of_inflation
ana recession and are now béing asked to absorb the skyrocketing
costs of Malpractice insuraqce. If the premiﬁms continue to
escalate, good medical care will become prphibitive, especially

to the poor and the elderly. .

I, therefore, request that you investigate thé'reiationship be-
tween p;emiums paid to insufénce companies and tﬁé total amount
of awards, in order that YQu,Fthe'pfotectox of the citizen, may
be able to offer some resolution to this broblem.

: 3 1
It is time that you take the necessary measures to insure stabili-
zation and offer a rational approach to the problem of Malpractice

insurance.

Sincerely,
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February 1975

Mr. Jack Ayres ;
Medical Administration Division
Medicare o !
P.O. Box 471 i i b
Millville, New Jersey 08332 - e

Dear Mr. Ayres, 4 ; e

This is a request for review of Medicare's Schedule
of Payments to Physicians.

The economic events of the past years have been
characterized by tremendous inflationary pressures and the medical
scctor has in no way been exempted, However, in the area of medical
liability and malpractice insurance premiums the physicians have in
fact been singled out for some extraordinary ihcreases, And if recent
experiences in our state as well as other states are to be considered,
the increases in forthcoming premiums are to be of larger and larger
magnitudes, Fee schedules, of necessity, must reflect these inflated
premiums., The Malpractice problem with its attendant astronomical
costs must be contained if there is to be any reliefito spiraling health
costs for the elderly and poor. i

“If there is to be no check in premium hikes, there is
no alternative left but to request some measure of relief through larger
Medicare payments.

14

» » In view of the recent increasing costs, it is imperative
that Medicare officials act promptly to increase the allowable fees for
the entire range of Medical and Surgical Services.

Very truly yours,

M. D.
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-/ Malpractice strike looms -

creased rates when ,
Commercial Union In-
surance Co., London, »

ceases its coverage July 1.}
Anesthesiologists and °

16. The Herald-News, Tuesday, June 10, 1975#

malpractice insurance pre-
miums.

Interstate Insurance
Group of Chicago has indi-
cated it would supply ihe in-
surance al greatly in-
s DRI S T

New Jersey doctors are
considering a strike July 1 if

no, action is taken to allevi-
ate increases of up to 400
¢ per cent on “‘umbrella"

[ R s J x " .other high-risk nracti- 4

¥

4

s, 2

Siosidsinbindic

e

.l .
Malpractice
| By LAWRENCE K. ALTMAN
Soaring malpractice” insur-
'lance rates for doctors and hos-
pitals have sharwly driven up
(jcosts of medicaj diagnosis and
.'q treatment for patients and, in

\cials, are threatening the quali-
-}(_v of health care given Ameri-
ifcans -

The sudden
such drastic rate incroases and

ance carriers from the medical
liability field in recent weeks
have dramatically focused pubd-
lic attention on what medical
observers . regard -as_ perhaps
“lthe most ‘important " problem
affecting the doctor-patient re-
lationship in the ‘last decade,
if not longer, i

— L -

to extend to other health pro-

some | osteopathic  physicians,
dentists and podiatrists are also
2|paying more, largely because,
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And the ‘problem hag 'begun,_

et

ithese professionals say, they
‘themselves are being charged
lincreasingly higher rates for
their liability premiums, But
the rises are less than for medi-
cal doctors,

k .| Also, the unpredictable na-
the view of many health of(h(mre of rising malpractice Sosts

‘has made it much more « diffi-|
(it to estimate future medical
care costs, ' thereby reducing

Bnposition ”“pmgpecl.s for passias of na-

’ﬁ(mnl health insurahee legisia-

the withdrawal of some izxaur-;_tmn. according to eovie ax-

|perts, A ) : A
Action Taken by States

surance rales is widely atteib-
uted to .the increase in  the
number of malpractice suits in

steep rise 1 the size
age awards, ROty
S0 important has the mal-

of dam-,
" -,

T Sl e e e e —

A\g{;’a\,xzzﬁwrmwtn. £ FIGURE R E
ENTS ARE LAWYERS. 518-440- 7447, Adit,

ve Up Doctor Fees,

ftures of at least 27 states, act-
/ing on an emergenc

.. The jump 'in malpractice in-!

— el

basis,
have passed malpractice bills, -
The substance of such legis-
lation has varied widely among|
the states. in most instances,
the legislation has beende-
scribed as stoppap, designed 1ol
instre the availalitlity of mial.}
practice coveraga for | docrors)
and hospitals, of invalving the|
establishment - of _commissions
to study the malpractice  prob-
fem, AN e
But a few states, such as)
Michigan, New York, Indians
and Nevada, “have oyerhauled
the legal lort system. Thoy [}
such laws have not gone far

recent year: sccompanied by a '

% practice problem become that{
i fessionals. Patienl; going to thus far this year the legisia-

edough- to satisfy many ' docs|
lors, some of the jegislation, ‘ag
it Indiana, has led lawyers to
propose court tests of its con-
stitutionality. AR LN

Despite the drastic nature|
of some iezislative action, me-
dical and legal experts, and

Conttaued on Page 24, Column 11

i.ment basic g
. Insurance. Some special- "y
ﬁ',ties would also have to in- *
?’ crease their basic coverape

tioners must purchase “um-
brella” coverage to aug-
liability

*In order to qualify for Inter- |
~ state’s “‘umbrella” protec- |

tion.
)

The Medical Society of |
New Jersey voted last week !
. to strike in six months if no ¢
legislative action is taken to 1

‘alleviat2 maloractive prob-
‘lems, but that was before !
{the “umbrella’" rate hlke"é
)

¢! Dbecame known.

ff A strike by anesthesiolo-
,gists would effectively halt
“all but emery ncy surgery |
&fgme state's hospitals.

.
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‘ ' gan-doctors ‘éx
[on thebiasis of (

i o g Mo ol g
melpractice, smis filed. 'in “the ™Navariiiiie e Zrop's re-!
iport’ saidthat “ihe pobic sime|

L iy LAWRENC 2K ALTMAN
Ths mecical malpeidclice sys-
tem i gastiv i ed but of control,

peroentape of Juwvers, a Michi-
uip hasicharged
ity study of 1,910

metropilitan Detroit. area . be-
tween, 1970, 8nd s 1974,

The  pogeesing | study, re-
teased last week, is a survey
of court dackets for all mal-
practive guits filed in one geo-
graphic arom.Jt was financed hy
the Physicians' Crisis Commit-
|tée, 4 group of 1,578 Michigan
idogtors who, confronted wilh
isoaring  malpractice premium
rates, sought data about key
factors leading (o the malprac-
tice enisis that has  struck
across (the country in recent,
weeks, |

Though sotna doctors eise-
where were timeatened with)
$40,000 wearly  malpragtice
premiwmes, apparently only -the
Michigan group arganized a re-
search team to obtain basic
facts aboul why malpractice lit-
igation was rising so sharply.

Detroit patients, the study
found, paid an osiimated $70-
imillion in legal fees for mal-
ipractice cases to a small num-
ber of law firms. Though the
average settlement was $78.-
148. the plaintiffs received less
/money than the lawyers, the
idoctors’ report said.
| Another finding — that docs
tors do not win the vast major-

contention advanced by many
attorneys, Trial la
ularly have argued that because
doctors win sost cases, law-
yvers need a high contingency
fee to make malipractice litiga-
tion profitable.
Money was awarded Detroit
plaintiffs in more than four
out of five medical malpractice
cases surveved. Accordingly,
the doctors chargad that law-
lyers stood a minimal risk~of
ﬁoss and that the attorngys’ 50
{per cent contingency fee on
tench case was unjustified.
| The overwhelming majority
lof malpractice cases never go
lto triai, and altorneys settle
imany cases for reasons that
{seldom relate 1o the merit of
the charges, the report said,
adding that ‘'‘the vaunted
American jury clearly makes
the decision i less than one
out of every 10 cases.”

Still anoiher finding was that
doctors of osteonathy were de-

[ : . IR T
Study Finds Malpracti

.

| ldoes et sitve the  public an-
¢ iterest g henelids just e small

€

the stypdprds of medd
Fajszh retnaving the b
;cumpﬂlcm. dactop trom prace|
' ]
“Doctdrs are rob, blamieless”
n_the-malpratice ¢risis, Dyl
Arthur’ B, Eisepbres, the comi
{mittee's chajrmun, waod in a
news relegae. . 10 ‘3

ply 'doest’tundarstand it is thei
Jighly tramed, more technical-|
Iy proficiens surgical special-
15ts who @re heing sued ‘and not
the physicign who should truly
jnot be prugticing medicize” |
| Another Tinding in the study
of “Wayne, Oakiand and|
Macomb | ‘Circuit = Courts in!
[greater Detroit. was evidence
of a-clear relationship between
Ithe' advent of no-fault auto-

System No-Serv

L

ice to P'ul‘)_l.i(’.

. ! 2 4
1ocarpientered the malpractice field re-[latory control he placed over

ondl in-jgently and ‘were largely rappon-! insurance coiticrs

57

sible for the precipiions flee inl  The Mictgan  proup  wad
malpractios cialm: highly critizal of the Depard
nlods guestions: anput theiment of He=ith, Ydopution and
inskirinee ainsted’s rates for) Welfdre's contiiission on-mal-, |
varioushnedical “and  surgical practice siudy in 1971 that

specialists were raised vin (he Cost W@apayers $1.5:million,

said, “our information suggests
thal at iesst some ratings ure
bused on total igroratice, com-
pletely haphazard guesting-—or
worge."” s

Resulis of the survey “dis-
closed an immense disgrepancy
belween" ‘the ‘very high rates
thargad. anesthesiologists and
the relatively low number ‘of
suits filed against these special-
isis. One suit per 10.7 anesthe-
siolopists and one suit per 9.6
pediatricians were filed.

Yet the insurance carriers

* doctors’ minds because - they! “In jess (han half the time
and for 2 per cent of what it
cost the HEW commission for
their report, we have collected,
confirmed and emphagized in-
formation that can no longer
be ignered or denied about the
present court-jury system and
those. who operate Avithin it,”
Dr. Eisenbrey said. He added:

“We feel that because af e

information
Congressional leaders and so
ciety should ask wh
information huried S ithid the

we've

nneovered

inilar

bi’le insurancg and the growth
Ol
Miclizan,

practice suits wore filed in' 1974

the malpraciice crisis inlcharged the anesthesiologists!
ithe highest and the pediatri- therehy . possibly averling th
THree Umes. es many mal-fcians the lowest rates among "malr.‘i'aca‘cc Cr)isis"':n,qf" %
ail types of specialisis, Neuro- treatensd

HEW. report was not brought.
out and- investigated. fucther,

has

nation

the entire

as in 1970, A relatively pradual
ineréase pccurred through 1973,
at which time there was a sharp|
rise ‘when no-faule’ auto insur-
ance became effective,

the conimittee, said in a tele-
phone interview that law firms
that once had concentrated on
automobile litigation cases had

surgeons had the highest ratio, with the los: of quality, medical

one suit per 0.8 brain suraeons
Ansstiesiologists have - been|
among. the feaders of the doc-

.‘care."

Because the proup consid-

tors’ work siowdowns in Cali-| barorpeter”

John F. Dodge, attorney forfornin and glicwhore over pro-{ducing a

ers the Detroic expericrice "a
‘“the factors pro-
alpractice

crisis

posed doubling and tripling of|elsewhere, thé Physicians Crisis

their malnractice vales,
Actordingly,

_ . Committee, at 1930 Buhl Build-
the Michigan'ing, Detroit, is making its re-

—T e
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AUBTIN, Tex., Aug. 2—Texas)

ity of cases—ran counter to a:
Y creases in
ers partic-|

hospilals,  smarting from in-|
medical malpractice,
insurance rates, have decided
to formi their own insurance
company. L

A hearing is expected later
this month on the charter appli-
cation for a reciprocal insur-
ance exchange filed by the
Texas Hospital Association
with the State Board, of Insur-
ance. !
“We had no desire to get,

C. Dean Davis of Austin, coun-
sel for the hospital association,
said, But the hospitals did not
want to go on paving “unrea-
sonable rates,” he added.
No High Profits

The company should be oper-
ating by Oct. 1, Mr. Davis
said, and -could - be operating
sooner if necessary. It might
be nccessar%, he said, hecause
75 Texas hospitals may be,
without instrance by tha: time,’
due to cancellations from com-

|fendants in malpractice cases
in a disproportionate number
[of cases compared with doc-
tors of medicine,

Though the Physicians Crisis
Commitiee report was highly
|critical - of

|

were regulating

awyers: and the!
jjudicial system. the Michiganithe hospital association, said
doctors stressed that the mal-[{the reciprocal insurance - ex-
n l practice problem would not bgichange could offer lower rates|
- solved unless doctors began to|'because we do not have to
convince the public that theylook 20
and upgrading|profit_for

mercial carviers, primarily the
{Argonaut Insurance Company |
lof Menlo Park, Calif,, the major
jcarrier’ ‘for Texas hospitals.
IThose cuncellations may come|
[ReptHY, P s f
(. Ray Hurst, president of!

Hospztals Seeking

into the insurance business,”

SRS~ Bt [N

-

to Form Insuran

group uiged that greater regu-'port available at $4 acopv.

ce Company

“We will ‘he geured" solely‘ri'eated by the Tcxjn‘ ;l.c‘;:usla-

for hospitai problems”
Hurst said. “Malpractice insur-!

ance is just a sideline withib
most companies now,"” he added. {f

Mr.(ture this year.

The board approyede filings

y 11 company growps, the
irst time in 20 yeats that it

_Texas hospitals and physi-/has approved malpracti¢e rates,
cians may be able to get mal- under authority restored (o it

practice coverage next week, by the Legislature.
taccording to Joe Christie, chair-i  Mr. Christie said the action
man of the State Board of would

assure ‘doctors ol rates

Insurance, because of actionsifor a one-year period and that

3y,

Undenwriting

LOCK D

for 15 to

per - cent
Y -W

| .Association)to be

of the board and the Joint|{future increases would have
approved by the state.
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phyal cians’ to take down shmgle

By JOSEPH RURA

Ay

Herald-News Staff Writer

Dr. Dominick Kujdn
dic

" in the next few years.

Dr Kujda now pays $8,400 for a
year's coverage and he says he .
may have to pay twice that much

. next year.

. an orthope-
surgeon m Pompion Plains,
savs thot if malpracticn insurance
rates continte t riso rapidly, he
could be forced out of his practice

g In 15 years of orthopedic sur-
¢ gery, the 34-year-old doctor has

While most persons would mn
sider the gross salary of & New Jer-
soy orthopadic surgeon to be con-

_siderable -—,q_bout. 580,000 - Kujda
‘estimites that somie 60 per cent of
his income distlppcurs in ex-

penses..

way.

never been sued, a fact that does

little to relieve his insurance bur-

den.

——

cays.

- -

¢ track down anyone,'’
"~ says, noting that neurosurgeons
_ are currently the group paying the

highest insurance rates — .xbout
- §14,000 a year.

He said Chubb & Sons, a major
insuror of doctors, has filed an ap-
plicntion with the state Depart-
ment of Insurance for a 25 per cent
increase in rates acrosg the bonrd
for high-risk specialties,

“IT'S STILL more pleasant in.
New Jersey than it is in New York
or Pennsylvania,’' observes

I Marussa. He points out that neuro- -

surgeons in New York must pay as
much es $45,000 a vear for mal-
practice coverage.

Marussa blames much of the
problem on a lack of a strong stat-

claims, saying that It is not unusual
that a claim be filed 20 years after
the a'leged wrongdoing,
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He cannot raise his fees to meet
the higher premiums because’
charges ave to a large extent estab-
lished by Blue Cross and Blue .
£ * Shield reimbursement schedules.

“WHAT IS happéning is that
my income is being frozen and

costs are getting out of control,'" he

il neurosurgc(ms ‘Rdvo gone out of" g
* business, but 1 haven't been able to” *
Murassa,

lem as Dr. Kujda.

Kujda, “who works moré than 60
* hours a week, fears that without an
_increase in fees or controls of mul-
practice insurance cosls, many.
doctors will either drop out of busi-
ness or limit their practice in some

< DR. MELVIN Robbins is a pedia-
trician who works from his home in
‘Fair Lawn and does not have as
bad a malpractice insurance prob-

Since pediatrics is considered a
low-risk specialty by insurance
companies, Dr. Robbins pays only
about $800 a year in premiums —
one-tenth what Dr, Kujda pays:

Yet the threat of a reputatic
damaging suit-hangs uver t

He cites the- example of Amori- .
+¢an Mutual Insurance Co., which
. . stopped writing malpractice poli-
cies in New Jeesey in 1967, yet has i

e
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Jow stitches' — and has
Cae years,

" '

calsed “defensive medicine’

That mejin

i1’1{:&:(!1: of doctors like him and to
somg extcnt infiuences their work. |

ks

DR, ROBBINS says ke pertorms
no surgery — other than “sewing a
5 ot wven
« askisted in an opcrutln | for the Inst

"He also admits prncncm 1 §0- 4

bv or-

__ dering Xrays probably more often ;
“than necessary to be sure that what |
looks like a sprain is not a fracture. j

s costlier medicine.

“I'm not that happy about the in-

" too much medication.”

" . JAMES
~ the New J

“ tice probiem.

'Y‘E‘l‘ soms SAY that hospital

" malprq,ctlce cove!’agc has long

~been a bargain’ and taday still rep-
. resents Usnally no more than

" received 28 claims since Jandary, . per cent of the hospital’s overall

of this vear Hlohe on incidents that
occurred a minimum of eight years

ago.

'ACCORDING To” Mdrussa's -

réckoning,; elaims against New

~Jersey doctors have risen annually
" from about-360 to 700 in six years.

ute of limitation for malpractice

ol s

“One in 16 doctors will have a
claim against him this year,"” he

~ SAYSs.

Marussa says moqt clalms are
withdrawn voluntarily by the plain-

tiff and, of those that are not, the |

majority are settied in the courts in
the doctors” fuvor.

Hospital malpractice insurance
rates have been rising even more
dramatigally than individual doc-

tors’ coverage, in some cases as

high 1s 400 per cent.

oSl i

© budget, compared to insurance
bites of up lo 20 per cent of more

from a doctor’s salary.

Doctors in the state have dalled”

for a limit on.the amount of money
juries may award plaintiffs «s one

. meang of keeping insuralice rates

from skyrocketing, Indiana recent
- ly took stich a step and now limits

" awards to $100,000, except for cer-
~ tain special cases where thc limit is
v 3500.000 . L

' Dr., Kujda, spenking as one doc-
tor whose livelihood is threatened
by, the situation, feels that a clear
~definition of malpractice is also

: needed, .

“The courts feel that any resuit

he 9; ysi

® oo ~....u'..\.;.i;

~ discriminate use of X rays,"
Robbins, noting potential radiation
danger. ‘I also try not to prescribe

RASSA, director of «
y Medical Society, j
says there may be some doctors =
“who have already pulled in their
shingles because of the malprac-

that is not perfect is malp-amcv j

says

|

'

"’1“1z.r<, is hearsay thajl,,n fow
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