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A bill to be cntitled
An 2t relating to medical liability {nsurance
and civil law revisions cencerning medical
malpractice actions; providing a short title;
creating s. 627.352, Florida Statutes, relating
tomehs: n«canwmw of a medical liability insurance
study commission; nnounwac s. 395,18, Florida
Statutes, authorizing certain hospitals to es-
tablish interpal risk management proyrams; amend-
ing subscction (1) of s. 627.355, Florida
Statutes, to allow Monmp self-insurance by a
X group or association of vy<u»nma=m or health
care facilities organized for any purpose;
creating s, 768.133, Florida Statutes, provid~
ing for the establishment of medical liability
mediation panels in cach judicial circuity
providing for the filing, hearing and disposi-
tion of claims, and providing a filing fee;
pruviding for legal procecdings subsequent to
the decision of the mediation panels; amending
8. 95.11(4), Florida Statutes, 1974 Supple~ .
ment, ~owmn»:o to the statute of limitations,
to provide that actions for medical malpractice
shall be commenced within two years from the time
the incident occurred or the injury is discovered
Eut not to excced four years from the date the in-
cicdent occurred; providing excepiions for fraud and
misrepresentation; creating 5. 768.042, Florida
Statutes, to prohibit the mmonwna of the amount

of gencral damages in ary cor; laint for (oecove

of :'images for vonmo:aw injury or wrongful death;
amending s. 725,01, Ilorida Statutes, to provide that
medical guarantees shall be governed by the mnaw:no
of Frauds; creating s. umm.wuus.wHOnhap Statutes,
entitled the "Florida Medical Consent Law";
covering consent in all cases not covered by

8. 763.13, Florida Statutes, entitled the "Good
Samaritan Act"; setting standards for information
necessary for consent; providing a presumption
where a <m~mm.no:mo:n was given; amending s, 458.1201 (1)
(m), Florida Statutes, ‘and adding nnnmmnmvrm (o)
and (p) to said section; providing that the State
Board of Medical Cxaminers determine standards of
acceptable and prevailing medical practice;
authorizing beoard action in medical malpractice
cases and certain disciplinary cases; providing

for a civil penalty; adding paragraphs (c) and (d)
to 8. 458.1201(2), Florida Statutes; providing for
appointment of licensed physicians to act for the
board; providing for waazswnw from liability for
investigations ccnducted pursuant to this act;

amending s. 458.1201(3)(a), Florida Statutes;

authorizing board to require physicians to parti-

cipate in continuing education pPrograms; authorizing
board to require physicians to practice under the
direction of a physician in certain locations;
onnwaw m“ 458.1201(5), Florida Statutes; requiring
the board to report to the wmommpmncno~ creating

8. 395.065, Florida mnmnCnmm..v«o<wam:a for hospital
disciplinary powers; adding subsection

(8) to s. €27.,351, Florida Statules, to provide

for a uom:ﬁ underwriting plan offering medical
milpractice insurance coverage to be set up by
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insurers writing casualty insurance as definecd

in s. €24.605(1) (b), (3), and (p), Florida

Statutes, and self-insurcrs authorized under

s. 627.355, Florida Statutes; crecating s. 627.353,
Florida Statutes, to provide for the limitation

of liability when certain provisions are met for

any wmnm:mnn :Omvmnupm physician, physician's
assistant, osteopath .0n podiatrist for the amount
of any scttlement approved by the joint underwriting
association established under s. 627.351(8), Florida
Statutes, or any judgment excceding $100,000 for

usw c¢laim arising cut of the rendering of medical
care or services; creating a patient's compensation
fund to be administered by said joint underwriting -
association subject to supervision by a board of
governors to provide no<mnamm.mon the amount of

2ny such settlerment or judgment affected by said
limitation of liability; providing for fees to
support the fund including an pumnmmam:n against
participants for deficits; providing for costs in
adninistering or defending the fund; providing

claims preccedurcs; providing an effective date.

WHEREAS, the cost of purchasing medical professional
u»adhpwmw insurance for dectors and other health care providers
has skyrocketed in the past fcw months; and

WHERLAS, it is not uncommon to find physicians in
high-risk categories paying premiums in excess of $20,000
annually; and

WHERLAS, the consumer ultimately must bear the finan-

cial burdens created by the high cost of insurance; and
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WIICRLAS, without some legislative relicf, doctors will

be forced to curtail tleir practices, reuire, or practice

dcfensive medicine at increased cost to the citizens of
5 s : DT

Florida; and
WHEREAS, the problem has reached crisis proportion in

Florida, NOW TIEREFORE,

Be It Enacted by the Legislature of the State of m~0nwamw

Section 1. The short title of this act shall be "The

Medical Malpractice Reform Act of 1975",

Section 2. Section 627.352, Florida Statutes, is

onMphoa to read:

627.352 Mcdical Liability Insurance Cormission.-=-

(1) The Florida Medical Liability Insurance Commission

is hereby created, consisting of the following members: the

Insurance Commissioner, the Secretary of the Denartment of

Health and Rehabilitative Services, and twcelve memkers to be

appointed. The Governor, the President of the Scnate, and

the Speaker of the lousc of Representatives shall each apzoint

four mcmbers to the commission. Each shall awppoint a member of

the legal profession, a\vno<»amn of health services, a lay

citizen and a represcntative from the insurance industry.

(2) The Insurance Commissicner shall be the chairman

of the cormission and shall provide records manacement for the

comnission, A majority of the commission members shall con-

)
stitute a quorum for the transaction of any business or the

excrcise of any power or function of the coimission. The

affirmative vote by a majority of the gucrum present at a duly

called and noticed meecting shall be required to cxercise any

power or function of the ceommission. ECach member shall be

entitled to one vote on all matters which may come before the

comnission. The commission may delegate to one or more of its

rmloers such

dutics as it deoms crorer.
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(3) _The Insurance Commissioner and the Secretary of the

Department of lcalth and Rehabilitative Services mav designate

a_representative from his agency to excrcise his power and

perform his duties, including the richt to vote on the cozmission.

(4) Mermhers of the cornmission serving as represcntatives

of nva.mo:Onmﬂ public shall) receive mileage and $20 per diem for

attending rmeetings of the commission. Each member of the com-

mission shall be allowed the necessary and actual expenses which

he shall incur in the performance of his dutics under this

scction. \

{S) On or before January 1, 1976, the comnission, in

cooperation and consultation with aporopriate state and federal

aqencles, the medical and leaal prcfessions, the insurance

industry and representatives of the acncral public, shall

prepare and subnit to the Governor and the legislature Its

ot and recommerndations.

(a) The goal of tha2 plan shall be to recommend a medical

liability insurance system which can be operated at recasonable

w 2 ] .
cost_for the purpose of providing or mpt, eguitable ccapensa-

tion to those sustaining medical injury.

(b) Primary consideration shall be aiven, but not

limited to, establishing an insurance svstem which can be under-

written by private insurers on a sclf-supporting basis using

actuarially scund rates.

(c) If the commission finds that no insurance system

meeting the acal of the plan can be underwritten by private

insurers on a self-supoorting basis using actuarially sound

rates, it shall specify the neceded chanaes in the statutes to

€reate a viable market for medical liability insurance, or

sclf-insurance. .

{d) _'The comprchensive report shall include rezommenda-

tions to the legislature for reducing the incidence of nedical

injuries, including establishing standards of care and proce-

dures for peer review: reducing the cost of prosecuting and

defending claims and adrinistering the insurance mechanism,

changes in existing law governing the eligibilityv of injured

persons for compensation and the amount of compensation, includ-

ing limitations on the time within wvhich claims may be brouaht

and the clerents of loss for which compensation may be recovered

and any other matters or nrocedures which the commission ycon-

siders rclevant to the medical liability insurance problem.

(e) The commission is authorized and ecncouraged to make

interim reports to the Governor, the President of the Scnater,

and the Speaker of the House of Representatives concerning

cpecific leaislative proposals, which need immediate considera-

tion. :

. Scction 3. Section 395.18, Florida Statutes, is created

to read:

395.18 Internal risk management program.--Every hospital

licensed pursuant to this chapter, having in excess of 300 beds,

a5 a part of its administrative functions, shall establish an

internal risk managerent program which shall include the

followina components:

(1) The investigation and analvsis- -of the freouency and

causes of general categories and specific tvoes of adverse inci=-

dents causing injury to patients; and

(2) The develcporment of avprooriate measures to minimize

the risk of injuries and adverse incidents to patients through

>

the coopecrative efforts of all personnel; and
i

(3) The analysis of patient arievancdes which relate

to patient care and the guality of medical cervices,

The risk managercent program shall be carried out cither

through a person on the administrative staff of a hospital, as

part of his administrative dutics; or by a committee of the
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%taff id a manner deemed appropriate.

Scction 4, Subscction (1) of s. 627.355, Florida Statutes,

is amended to read:
627.355 Medical malpractice insurance; purchase.-=
(1) A groyp or association of physiclans or hcalth care

e e e e

facilitics, composcd of anv number of merbers, organized-for

purposcas-other-than-the-purchase-of-redicat-naipractice-tnsurancer
zrmnrurnunvnnsum:nno:nmsam:aanxwunnsnonmo«|n:vnnwom|0wnoncwooun
2-years; is authorized partiaily to self-insure against claims

of medical malpractice upon obtaining approval from the Depart-
ment of Insurance and upon complying with the following condi-
ticns:

(a) Establishment of a medical malpractice risk manage-

ment trust fund to provide coverage ayainst professional medi-

cal malpractice liability.
(b) Employment of a professional staff-and consultants
for loss prevention and claims management coordination under a
Ti18XK management program. . .
Scction 5. Section 768.133, Florida Statutes, is created
to read:

768.133 Medical liability mediation panel.--

(1) The chicf judce of cach judicial circuit shall pre-

pare a list of rersons to serve on medical liability mediation

panels, whose purposc shall be to hear and to facilitate the

disposition of all medical malpractice actions arising within

the jurisdiction of the circuit. The nurmber of perscns on the

list shall be determincd by the chicf judge but shall be in

sufficient nunhers to cfficientlv carry out the intent of this

scction. All hearings, as hereinafter provided for, shall be

before a three-member pancl hercinafter referred to as the panel,

rediation panel or hearing panel corposed as follows: a judicfal

referec who shall be the presiding member of the hearing panel,
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chall be a circuil judge. Such appoantments shall be made by

a "blind” system. The other pancl members shall be selected)

in accordance with the following procedure:

“(a) A list of phvsicians licensed to practice under

chapters 458 or 459 shall be prepared by the nrwom judce. In

auxwmm\m:n list, the chief judge may accept the recomrendations

of recognized professional medical societies. The list shall

be divided into lists of physicians unno~mwua to the particular

specialty of cach if possible. "

(b) A list of gqualified attorneys shall be prepared

by the chief judge. In making the list the chief judge ray

accept the recommendations of recognized professional legal

socicties.

(c) MNames of physicians and attorneys may be added to

or taken off the panel list at any time by the chicf judge at

his discrction, provided. however, that all names added to the

list shall be placed at the bottom of the list.

(d) A physician or attorney selected to be on the

hearing pancl for a particular case may disgualify himself or .

.Uo challenaged for cause.

(e) A filing fce not to excecd $25 shall be established

by the chief 3udge in each circuit and shall be paid to the

clerk of the circuit court. The filing fee shall be usad to

meet such incidental expenses as the panel may incur.

(2) Any person or his represcentative claiming damages

by rcason of injury, decath or monetary loss on account of the

alleqed maolpractice by any medical or ostcopathic physician,

hospital, or health maintcnance organization and acainst whom

he believes there is a rcasonable basis for a claim shall sub-

mit such claim to the appropriate pancl before that claim may

be filed in any court of this state. Claims shall be made on




forms provided by the circuit court and chall be filed ini-

tially with the clerk of that cpurt, with copics nailed to the

person aaainst whon the c¢laim is made and to the adainistrative

board licensing such profcssional. Service of process shall be

cffected as provided by law. Constructive scervice of process

may be cffccted as provided by law. ‘All oparties nared as

defendants in the claim shall file an answer to such claim with=-

in 20 days of the date of service. No other pleadinas shall

be allowed. If no answer is filed within such tire ‘limit, the

Jurisdiction of the mediation panel over the subjecct matter

chall terninate, and the parties may proceced in accordance with

law. Within 30 davs after scrvice of precess, the partiecs shall

file with the clerk a docurent designatinag the tvpe of medical

specialist who should hear the claim. In the event the parties

.o not aarce on the speccialist, the judicial refcree shall make

the_deternination. In no event shall more than one medical

cao--:tioner serve on a mediation panel.

(3)  If both parties agrce ucon a doctor and an attorney

to serve on the hecaring sanel, they rav so stisulate. In the

event that no agreement is reached within 10 days after deter-

mination of the specialty of medical practice involved, the

clerk shall mail to-rthe parties and the panel merbers herecin-

aftcr described the names sclected at randem of five‘attorneys

who are members of the hearing panel and the names sclected at

randon of five ohvsicians of the desianated specialty who are

members of the hearing pancl, or if it is {moractical to desig-

hate the physicians by specialty, the names selected at random

. of five physicians without reaard to svecialty. Thercafter, the

panel mermbers so sclected shall have 10 davs within which to

disqualify themsclves and the partics shall have the same time

in which to challenge panel merbers for cause. A decision on

challenges for cause shall be made by ua«ooao:n or by the

judicial referce. If there are disaualificalions or challenges

for cause, the clerk shall appoint additional panel merbers

as required. Therecafter, from the list of five attorneys and

five physicians, the parties shall agrce on one attorney and one

physician to serve on the hearing panel. If the partics are

unable to aarce, cach side shall then strike names alternately -

from the attorncys' list and from the phvsicians' list scparately,

with the claimant striking first, until cach side has stricken
—
two names from cach list. The remaining attorney and physician

ghall serve on the hearing ranel. : :

(4) The clerk shall, with the advice and noovonmwwom of

the pnarties and their counsel, fix a date, time and place for a

hearing on the clain before the hearing panel, provided, how=

ever, that the hearina shall be held cwn:mz 120 davs of the

date the claim is filed with the clerk, unless for good cause

shown upon order of the judicial referee, such time is extended.

Such extension shall not excced six months from the date the

claim is filed. TIf no hearing is held on the merits-within

10 months of the date the claim is filed, the uonWmmmnnwo: of

the mediation panel on the subject matter shall terminate and

the partics may proceed in accordance with law.

(5) The filing of the clain shall toll any applicable

statute cf limitations, and such statute cf limitations shall

remain tolled until the hearing panel issues its written de-

cision, or the jurisdiction of the pancl is otherwise terminated.

In any cvent, a party shall have 60 davs from the date the

decision of the hearing panel is mailed to the partics or the

date on which the jurisdiction of the pancl is otherwise

terminated in which to file a ro-nlaint in circuit court,

(6) All partics shall be allowed to ntilize any dis-

covery procedurc provided for by the Florida Rules of Civil

Proccdure. Any motion for reclief arising out of the use of

such discovery proccdurcs shall be decided by the judicial
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referee.  The judicial rcferee may in his discretion make

reasonable limilations on the cxtent of discovery.

(7) __The claim shall be subnitted to the hcaring pancl

under such procedural rules as mav be established by the

Supreme Court, provided that strict adherence to the rules of

proccdure and evidence applicable in civil casecs shall not be

required. Witnesses may be called, all testimeny shall be

under cath, testimony may be taken either orally before the

pancl or by dernosition, cobics of records, x-ravs and other

docunents may be produced and considercd by the pancl and the

right to subpocna witnesses and evidence shall obtain as in

all other proccedings in the circuit court. The riaght of

gross-cxamination shall obtain as to'all witnesses who testify

in person. Poth parties shall be entitled, individually and

throuah counsel, to make opening and clocing statements. No

transcript or rccord of the proceedings shall be recuired, but

4 4 Tty may have the oroceedinas transcribed or recorded.

The judae presiding at the hearing shall not preside at any

trial arising out of the claim or hear any application in the

c€asc not conpected with the hearing itself., No other hearing

panel rerber shall participate in a trial arising out of the

claim ecither as councel or witness.,

(8) Within 30 davs after the completion of any hearing,

the hearing pancl zhall file a written decision with the clerk

of the court who shall thercuoon mail copics to all parties

concerned and their counsel. The pancl shall decide the issue

of liability and shall state its conclusion in substantially

the following lanquaqe: "We find the defendant was actionably

neqliaent in his care and/or treatment of the patient and we,

therefore, find for the plaintiff”; or "We find the defendant

wWas not unnnmu:v~< negliqent in his care and/or treatment of

the patient and we, thercfore, find for the defendant®. Tha

11

decision shall be signed by a2ll members of the hearing panel:

however, anv nenber of the pancl may file a written concurring

or dissenting oninion, ;

(9) After a finding of liability, if the adverse parties

agree, the pancl may continue mediation for the purpose of

assisting the parties in reaching a settlement. .H: such event,

the panel shall also make a reccemmenidation as to a rcasonable

range of damages, if m:w..szmn: should be awarded in the dase.

The recommendation as to damages shall include in simple, con-

cice terms sore breakdown as to which rortion Om the darages

rccommended arc attributable nOxmwnn and cstimated future health

or custodial care crpenses attributable to the alleged malprac-

tice or any of the other elements of damage enunmerated in s.

768.21, Florida Statutes, for wronaful death or recoanized by

.nro Florida Standard Jury Instructions as elements OW damages

in injuries due to neqlicernce. However, the panel shall not

have the right to determine punitive damages. Any findings

of damages shall not be admissible in evidence \in a subsecuent

trial, . i

(10) In the event any party rejects the decision of the

hearing panel, the claimant may institute litication based

upon the clajm in the apporopriate court. Furthermore, in any

civil mecdical malnractice action, the trial on the merits shall

be conducted without any reference to insurance, M:m:nu:no

coverage or joinder in the suit of the insurer as a co-defendant.

(11) The conclusion of the hearing parel on the issue

>

of liability may be admitted into evidence in any subsequent

mnmm~. However, no specific findings of fact shall be admitted

into ecvidence at trial. Partics may, in the opcning statement

or arqument to the court or jury, comment on the pancl's conclu=~

sion in the same manner as any other evidence introduced at

trial. If there is a digsenting opinion, the numerical vote

of the pancl shall also be admissible. Panel members ar< not

t



be called to testify as to the merits of the case. The jury

shall be instructed that the conclusion of the youmm:m panel

shall not be binding but shall be accorded such weight as they

choosc to ascribe to it,

(12) No mermber of the hearing panel shall be liable in

damages for litel, slander or defamation of character of any

party to the mediation vnonooammzw for any action taken or

recomnencation rmade by such member acting within his official

capacity as a member of the hearing panel. i

Scction 6. The provisions of section 5 of this act
shall not be applicable to any case in which formal suit haa
been instituted prior to the effective date of that section,
which shall be July 1, 1975.

Section 7. Subsection (4) of section ou.ww. Florida
Statutes, 1974 Supplement, is amended-to reads

T 95.11 Linitations other than for the recovery of real
property.--Actions other than for recovery of real progperty
shall be commenced as follows:

(4) WITHIN TWO YEARS.--

(a) An action for professional malpractice, other than

medical maloractice, whether founded on contract or tort; pro-

vided that the period of limitations shall run from the time

the cause of action is discovered or should have been discovered
with the exercise of due diligence; provided, however, that the
limitation of actions hercin for professional malpractice shall
be limited to vormo:m in privity with the professional.

(b) An action for medical malpractice shall be cormenced

within two ycars from the time the incident occurred giving rise

to the action, or within tio wears frem the time the incident

is spnno<onna. or should have been discovered with the exercise

of due diliacnce, provided, however, that in no event shall the

‘action be cormcnced later than four yecars from the date of the

3

fncident or cccurrcnce out of which the cause of aclion accruod.

An action for medical malpracrice is defincd as a claim in tort

or in contract for danages because of the death, injury, or mone-

tary loss to any person arising out of any medical, dental, or

gurgical diagnosis, trcatrment, or care by any provider of health

care. The limitation of acticns within this subsection shall

be limited to the hecalth care provider and persons in privity

with the provider of health care. In those actions coverad by

N
this paragraph where it can be shown that fraud, concealment,

or intentional misreprescntation of fact prevented the dis- |

covery of the injury within the four-year period, the pericd

of limitations is extended forward two yecars from the time that

the injury is discovered or should have been discovered with

the exercise of due diligence, but in no event to exceed seven

years from the date the incident giving rise to the injury

occurred.

(c){b} An action to recover wages or overtime or damages
or penalties concerning payment of wages and overtime.

{d) fe} An action for wrongful death. .
> Scction 8. Section 768.042, Florida Statutes, is

created to rcad: =

768.042 Damages.--In any action brought in the circuit

court to recover demaces for personal injury or wrongful death,

the amount of cencral damazes shall not be stated in the com-

plaint, but the amount of special damaces, if any, may be

specifically pleaded and the reguisite jurisdictional amount

established for filing in any court of competent jurisdiction.

Section 9.  The provisions of section 8 of this act
shall not apply to any corplaint filed prior to the cffective
date of this act.

Scction 10. Section 725.01, Florida Statutes,; is

amended to read:
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. 725.01 Promise to pay another's debt, etc.--No action .
state against any physician licensed under chanter 458, I'lorida

chall be brought whereby to charge any exccutor or administra-
: Statutes, osteopath licensed under cheopter 459, Tlorida Statutes,

tor upon any special promisc to answer or pay any debt or = 3
chiropractor licensed under chapter 460, Florida Statutes,

damages out of his own estate, or whereby to charge the defend- :
podiatrist licensed under chapter 461, Florida Statutes, or

ant upon any special promise to answer for the debt, default or . 9
dentist licensed under chapter 466, ‘Florida Statutes, in an

miscarriage of another person or to charge any person upon any A :
- action brought for treating, examining, or operating on a

agreement made upon consideration of marriage, or upon any contract ;
patient without his informed consent where:

for the sale of lands, tecnements or hereditakents, ox of any s A
‘ (a) " The action of the physician, ostcopath, chiropractor,

uncertain interest in or concerning them, or for any lease ol S
podiatrist, or dentist in ohtaining the consent of the patient

thereof for a period longer than one year, or upon any agrccment

or another percon authorized to give consent for the patient

that is not to be performed within the space of one year from . 3 r
. was in accordance with an accented standard of medical practice

the making thereof, or whercby to charge any health care pro=-

among members of the medical profession with similar training

vider upon anv quarantce, warranty or assurance as to the

i and expericnce in the same or similar medical cormmunity: and

results of anv medical, suraical or diagnostic proceduce, per= o X ; -
(b) A rcasorable individual from the information provided

formed by any rhvsician licensed under chapter 458, Florida

by the physician, ostcopath, chiropractor, podiatrist, or dentist

Statutes, csteopath licensced under chapter 459, Florida Statutes, . 4
under the circumstances, wd>uld have a general understanding of

chiropractor licensed under chapter 460, Florida Statutes, po-

the procedure and medically acceptable alternative procedures

diatrist licensed under chanter 461, Florida Statutes, or

or treatments and substantial risks and hazards inherent in the
dentist licensed under chapter 465, Florida Statutes, unless J

proposcd treatment or procedures vhich are recognized among

the agrecement or promise upon which such action shall be brought, g : : . - :
other physicians, ostecopaths, chiropractors, podiatrists, or

or some note or memorandum thereof shall be in writing and signed 7 3 e 7 X - S
' dentists in the same or similar community who perform similar

by the party to be charged therewith or by some other person by
trcatments or procedures; or

him thercunto lawfully authorized. .
(c) . The patient would reascnablv, under all the surround-

Section 11. Section 768.132, Florida Statutes, is s
ing circumstances, have undergone such treatment or procedure

crcated to read: ; $ i
had he been advised by the physician, osteopath, chiropractor,

768.132 TFlorida medical consent law, ==

podiatrist, or dentist in accordance with the provisions of

(1) This section shall be known and cited as the

«

paragraphs (a) and (b) of this section.

*Florida Mcdical Consent Law". i i i
, (4) (a) A consent which is evidenced in writing and meets

(2) In anv medical treat-ent activity not covered by

the regquircrments of subsecticn (2), shall, 3£ validlv signed by

B. qmm.yuw Florida Statutes, entitled "the Good Samaritan Act”,

the patient or another authorized person, be conclusively pre=-

this act shall eovern. )

gumed to be valid consent. This precumption may be rebutted if

{3) No reccovery shall be allowed in any court in this

there was a fraudulent misrepresentation of a material fact in

15 16 t
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. .
acCion talen by his peers within any profeasional medical

association, socicty, professional stendards review orcaniza-=

tion established pursuant to sccticn 249F of Public Law 92-603,

or similarly constituted professional body, whether or not such

ascociation, socicty, oraanization, or body is local, regional,

Gtate, national, or international in scope, or by being dis-

ciplined by a licensed hospital or nedical staff of said hos-

pital for irmoral On.::snomonu»o:z~ concduct or willful mis~

conduct or negligence by a person in his canacity as a physi-

cian licensed pursuant to this chapter. Any body taking action

as sct forth in this paraaranh shall reoport such action to the

board within 30 davs of its occurrence or be subject to a fine

assescsed by the board in an amount not exceeding $500.

(2) (¢) _In any proccedira under subsecction (1) of this

scection the board may appoint onec or more licensed phvsicians

to act for the board in investigating the conduct or competence

of a vhysician.

(d) _There shall be no liability on the part of, and no

cause of action of any nature shall arise aaainst the board,

its acents, its employces, or any orcanization or its members

identified in paragraoh (p) of subsection(l) of this scction,

for any statements made by them in anv resorts or cormunications

concernina an investigation of the conduct or compctence of a
m:Kanw::.

(3) (a) When the board finds any person ::o:mwwn»ma or
guilty of any of thc grounds set forth in subsection (1), it
may enter an order imposing one or more of the following:

1. Deny his application for a license;

2. Permanently withhold issuance of a licenrey

3. Mdainister a public or private reprimand;

m. Suspend or limit or nMunnhnn his liccnse to practice

rnedicine for a period of up to five ycars;

5. Revoke indefinitcly his license to practice medicine;

. 18

obtainirng the signature.

{b) A valid signature is onc which is given by a person

who under all the surrounding circumstances is mentally and

vrkuWOpuux competent to give consent.

Section 12. Subsection (5) of s. 458.1201, Florida -
Statutes, is renumbered as subsection (6), and a new subsection
{5) is added to said section; paragraph (m) of subsection (1)
of said section is amended and paragraphs (o) and (p) are added
to said subsecction; paragraphs (c) and (d) are added to sub-
section (2) of said section;: paragraph (a) of subsection (3) -of
sald scction is amended to recad:

} 458.1201 Denial, suspension, revocation of license;
disciplinary powcrs.--

(1) The board shall have authority to deny an applica-
tion for a license or to discipline a-physician licensed under
this chapter or any antecedent law who, after hearing has been
wnucmooa unqualified or guilty of any of the mowwozwmn“

(m) Being guilty of immoral or unprofessional conduct,

incompetence, negligence, or willful misconduct. Unprofessional

conduct shall include any departure from, or the failure to

conform to, the minimal standards of acceptable and prevailing

medical practice in his areca of expertise as determined bv the

board, in which procceding actual injury to a patient need not

be established; er-the-cemmiteing-by-a-physieian-of-any-aet

contrary-to-honestyy-justicey-or-good-rorais; when whether the

same is comnitted in the course of his practice er-etherwises
and whether committed within or without this state;

(o) Being found liable for medical malpractice or any

personal injury resulting fren an act or omission committed or

omitted by a person in his capacity as a physician licensed

pursuant to this chapter.

(p). Being removed or suspended or having disciplinary

17
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. 6. sdequire him to submit to ihe cure, counsclaing, or
-
trcauinent of physicians desigrated by the beard;r

. 7. Requirc him to participale in a program of continuing

cducation prescribed by the board;

8. Require him to practice under the dircction of a

physician in a public institution, public or private hecalth

carc proqram, or private practice for a period of time speci-

fied by the board.

S .

(5) The board shall rcport to the President of the Senate

and the Speaker .of the House of zoannmo:nunwomm. on Fcbruary 1

of cach year beainning Februarv 1, 1976, the status of the

unﬁ»o:m taken by the board in carryina out its responsibilities

assigned to it under this section.

(6) 45} The provisions of this section are enacted in
the public welfare and shall be liberally construed so as to
advance the reredy.

Scction 13. Section 395.065, Florida Statutes, is

created to read:

395.065 lospital disciplinary powcrs.=-= .

(1) The medical staff of anv hosnital licensed pursuant

to chapter 395, Florida Statutes, is authorized to mcmoa:uv.

derny, rovoke, or curtail the staff privileoes of any staff mem-

ber for goed cause, which shall include, but not be limited to:

(a)  Incowoectence;

(b) YNegliacnce;

(c) neing found an habitual user of intoxicants or drugs

to the cxtent that the physician {s deemed dangerous to himself

or others; or
2 DENCLS . O

(d)__Being found liable bv a court of comretent jurisdic-

tion for medical malpractice,

Provided, however, that the procedures for such actions

chall coply with the standards outlined by the Joint

Commission of Accreditation of Hospitals and the

Principles of Participavion in the Frderal lealth Insnrance

Program for the Aged.

(?) There shall be no liability on the part of and no

cavse of action of any nature shall arise against any hospital,

hospital medical staff or hospital disciplinary bedy, its

agents or emplovees, for any action taken in good faith and

without malice in carrying out the provisions of this act.

Scction 14. Subscction (8) of s. 627.351, Florida

Statutes, is crecated to recad:

627.351 Insurance risk apportionment plan.-- ¥

(8) (a)  The Department of Insurance shall, after consul-

tation with insurers as sct forth in paraqraph (b), adoot a

temporary joint underwritina plan as set forth in paragraph (d).

(b) FEntitics licensed to issue casuvalty insurance as

defined in s. 624.605(1)(b), (3), and.(p), i'lorida Statutes, and

sc)f-insurers authorized to issue medical malpractice insurance

under s. 627.355, Florida Statutes, shall participate in the

plan and shall be members of the Temporary Joint Underwriting

Association.

(c) The joint underwriting association shall operate

subject Lo the supervision and aporoval of a board of governors

consisting of representatives of five of the insurers participat=-

ing {n the joint underwriting association, an attorncy to be

named by the Flcrida Bar, a phvsician to be named by the Florida

Kecdical Association, a hocnital renresentative to be named by

the Florida lospital Association, and the Insurance Commissioner

or his desianated representative emploved by the Department of

Insurance. The Insurance nonnmuumo:mn,dn his representative

shall be the chairman of the board. \y X

(d) The temporary joint underwriting plan shall function

for a period not nxnonawya,nynno ycars from the date of its

odoption by the Department of w:acnunno ard if still in existence

20
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(
at the ¢ i e o=y i
3 : nd_of _suzh three-year period, it shall aytomatically

terminate.  The plan shall previde professional liability or

“malpractice coverage in a standard policy form for all hospitals

licens J i
cd under chapter 395, Florida Statutes, physicians licensed

under chanter 458, Florida Stotutes, ostconaths licenscd under

ch: ri i i
apter 459, Florida Statutes, podiatrists licensed under chapter

461, Florida Statutes, dentists licensed under chapter 466,

Florida Statutes, nurses licensed urnder chapnter 464, Florida

& " X s
Statutes, and nursing homes licensed under chapter 400, Florida

& 5
Statutes, or professional associations of such persons. The

plan shall include., but not be limited to, the following:

X l. Rules for the classification of riscks and numom which

“ M " - N
cflect past and prospective loss and expense expericnce in

diffcren = ‘ i i i
t arcas of practice and in different aocographical arcas.

¥ 2. A ratina plan which reasonably recognizes the prior

claims cxnerience of insurcds.

3 vnocuuyovn as to rates for insureds who are rctired,

Formi- ired i .
smi-retired, the estate of a dececased insured, or part-time

rofessionals.

4. Protection in an amount to be determined by the

Insurance Ce-rissioner and for those hospitals licensed under

chapt ) ri ¥ i
apter 395, Florida Statutes, whose policies have been can-

cclled since April 1, 1975, that have not been able to other-

wisc sccure coverage in the standard market shall provide

continuous coveraqe at the limits available in the plan from

tho above date.

5. Rules to implement the orderly dissolution of the

plan at its termination.

6. The Insurance Commiscioner may, in his discretion,

require that insurers participating in the joint undcrwriting

scociation offer excess coveraqe, i
- -

(c) Premiunm contingency asscessmeont.=-=

1. In the cvent an underwriting deficit cxists at the

cnd of any ycar the plan is in effect, each vOWmn<:o~cnn shall

21

mcan premiums

ay to the associstion a yreriium contingensy assesciment not to
prena SARFCHAL Sk 14 £

evceed one~third of the annual premium payment paid by such

policyholder to the association. The association shall cancel

the policy of amklmm_mnmzoymnn who fails to pay the premiun

contingency assessment,

2. Any deficit sustained under the plan shall first

be recovered throush the premium contingency assessment. Con-=

currently, the rates for insureds shall be adjusted for the

next ycar .0 as to be actuvarially sound. ¢

3. If there be any remaining deficit under the plan

aftér maximun collcection of th prenium contingency asscscnent,

such deficit shall be recovered from the companics participating

§n the plan in the proportion that the net direct premiums of

cach such member written during the preceéing calendar year bears

to the agqregate net direcct premiuvms written in this state by

all members of the association. pPremiums as used herein shall

for the lines of insurancc @cfined in s. 624.605(1)

(b), (). and !p), Florida Statutes, including premiums for

such coverage issued under package policies.

(£) The plan shall provide for one or morc insurers

able and willing to provide nolicy service through licensed

resident agents and claims service on hehalf of all other in-

surers participating in the plan.

(g) The Department of Insurance, prior to termination

of the plan, shall gotermine whether a nced reasonably exists

for continuing coverage for those who have bheen insured by the

plan, as to claims solely for incidents which’ occurred during

the existence of the plan. If such need is found, the Depart-

ment of Insurance shall estallivh a vlan for the purchcce of

. . . : .
mcn:no<onomom0nm reasonable time, prior to termipation of

the plan. ,l\\\

(%) All books, records, docurants o audits relating

22



to the joint underwriting association or its operation shall

be open to public inspecction.

Section 15. Section 627.353, Florida Statutes, is

created to rcad:

627.353 Limitation of liability and patient's compensa=

tion fund.-- ! o

(1) LIMITATION OF LIABILITY.--

(a) All hospitals licensed under chanter 395, Florida _

statutes, shall, unless exemsted under b:numnuvy (c) of this

section, ard al)l physicians and hysician's assistants licensed
pay PNy

under chapter 453, Florida Statutes, ostcopaths licensed

under chapter 459, Florida Statutes, and pediatrists licensed

under chapter 461, Florida Statutes, may, pay the yearly

assessment into the patient's comnensation fund pursuant to

subscction (2) of this section prior to practicing during any

. we

(b) Said licensed hospital, physician, physician's

assistant, ostcopath, or podiatrist shall not be liable for

an arount in excess of $100,000 for claims arising out of the

rendering of medical care or services in this state if at the

time the incident occurred giving rise to the causc of the

claim the hospital, physician, physician's assistant, ostecopath

or podiatrist:

1. had posted bond in the amount of $100,000, proved

financial responsibility in the amount of $100,000 to the

satisfaction of the Insurance Commissioner through the cstab-

lishment of an appropriate cscrow account, obtained medical

malpractice fnsurance in the amount of $100,000 or more from

private insurers or the joint underwriting association cstab-

lished under scction 14 of this act, or obtained sclf-insurance

23

as provided in s. 627.355, Nlorida Statutes, providing coverage

in an amount of $100,000 or more, and

2. lad paid for the year in which the incident occurred

for which the claim was filed the fee required pursuant to sub-

scction (2) of this scction.

(c) Any hospital that can meet one of the following pro-

visions demonstrating financial responsibility to meet claims

arising out of the readering of medical care or services ip this

state shall not be recuired to particinate in the fund:

. 1. Post bond in an armount cguivalent to $10,000 for ecach

hospital bed in said hospital not to exceed $2,500,000; or

2. Prove financial responsibility in an amount eguivalent

to $10,000 for cach hospital bhed in said honpital not to exceed

$2,500,000 to the satisfaction of the Insurance Comnissioner

.through the cstablishiment of an appropriate escrow account; or

3. Obtain professional liabilitv coverace in an amount

equivalent to $10,900 or more for cach bed in said hospital

from a privatc insurer, from the joint underwriting association

established under section 14 of this act, or through a plan of

sclf-insurance as provided in s. 627.355, Flcrida Statutes;

provided, however, no hospital shall be roquired to obtain such

coverage in an amount cxceeding $2,500,000.

(d) Any licensecd hospital, physician, physician's

assistant, ostconath, or pcdiatrist who does not meet the pro-

visions of paracraph (b) of this subsection shall be subject to

liability under law without regard to the provisions of this

>

section.

(2)  PATIENT'S COMPENSATICH FUND,=--

N
(a) The fund.--Therelis created a "Florida Patient's

Corpensation Fund” hercinafter referred to as the "Fund", for

the purpose of paving that portion of any medical malpractice

claim which is in cxcess of $100,000 as set forth in paragraph

24



Ab)” of subsection (1) of this section. The I'uad shall be

liable only for payment of claims acainst hospitals, phvsicians,

physician's assistants, ostcovaths and nodiatrists in compliance

with the provisions of paragranh (b) of subscetion (1) of this

scction, and rcasonable and necessary exnensces incurred in

payment of claims and fund adninistrative expenses.

(b) Fund administratiod and ogeration.=--Manaacnent of

the fund shall be vested with the joint underwriting acsociation

authorized by cecticn 14 of this act, hercinafter referred to as

the JUA. ThHe JUA shall operate subject to the supervision and

approval of a board of governors consistina of reorescntatives

of five of the incurcrs particinating in the JUA, an attorncy

to be named by the Florida Bar, a physician to be nazed by the

Florida Mcdical Acsociation, a hospital reoresentative to be

nained by the Flcrida llosoital Association, and the Insurance

Corninsioner or his|designated representative emnleoved by the

venartreat of Insurance. The Insurance Commissioner or his

representative shall be the chairman of the board. In the event

of termination or dissolution of said JUAN with resnect to pro-

viding professional liobility or malpractice insurance, the JUA

shall continuc to opcrate for the purpose of fund management

as provided in this subsection,

(c)  Feces and assessments.--Annually, cach licenced hos-

pital, phvsician, physician's assistant, ostcopath or podia=-

trist as set forth in subsection (1) electina to connly with

paragraph (b) of subsection (1) of this scction shall pav the

feces established under this act for deposit into the fund,

which shall be remitted for deposit in a manner prescribed by

the Incurance Corni

sioner. The ceveraac orovided by the fund

shall beain July 1, 1975 and run thercafter on a fiscal year

basis. For the first ycar of overation cach participating

licensed hospital, physician, physician's assistant, ostcopath,

25

or podiatrist covarcd under the fund shall pay a fee for deposit

into the fund in the awount of ‘51,000 for any individual and.

$300 per bed for any hospital. The fee charged after the first

year of operation shall consist of a base fee of $500 for any

{ndividual and $300 per bed for any hospital. In addition, afterx

the first ycar of owecration additional fees shall be assessed

basced on the following considerations:

: P L
w.Vpnnm:amn0mmonn~<cwOmmmnmoxvo:mn experience in

different tynes of practice cnd’in different geographical areas

within the state.

e

2. The prior claims eynerience of persons or hospitals

covered under the fund.

3. Risk factors for persons who are retired, semi-retired

or part-time professionals.

Said base fces may be adjusted downward for any fiscal year in

which a lesser amount would be adequate and in which the addi-

tional fee would not be necessary to maintain the solvency of

the fund. Said additiocnal feec shall be based on not morc than

two geographical areas with thrce categories of practice and

with a fourth catcgory which contemplates individual risk rating

for hospitals. The fund shall be maintained at not more than

$25,000,000., Fees shall'be cet by the Insurance Commissioner

aftor consultaticn with the JUA. ‘othing contained herein shall

be construed as imposing liability for pavment of any part of

a fund deficit on the JUA or its member insurers. If the

JUA determines that the amount of roney in the fund is not

sufficiont to satisfy the claims made against the fund in a

given fiscal year, the JUA shall certify the amount of the pro-

jocted insufficicacy to the Insurance Commissioner and shall

request the Insurance Conmissioner to levy a deficit asscssment

against all vunnwnwv::nw in the fund for that fiscal year. The

Insurance Commissioner rchall levy such deficit assessment




zqainst such _participants in_amounts that fairly reflect the

classifications prescribed above and vhich arc sufficient to

obtain the meney necescary to mecet all claims for said fiscal

year.

(d) rund accounting and avdit,-=-

1. Monies shall b2 withdrawn from the fund only upon

vouchers apoaroved by the JUA as authorized by the Board of

GCovernors.

2. All books, records, and audits of the fund shall be

open for rcaconable inspection to the acnecral public.

3. Persons authorized to receive deposits, withdraw,

issue vouchers or otherwise disburse any fund monics shall post

a blankct fidelitv bond in an amount rcasorably sufficient to

protcct fund assets. The cost of such bond shall be paid from

the fund.

4. Arnually, the JUA shall furnish an audited financial

report to all fund particivants and to the Departrent of Insur-

ance and to the Joint Legislative Auditing Committee. The

report shall be preparcd in accordance with accepted accounting
|

procedures and shall include income and such other {nforration

as-may be recuired by the Departrent of Insurance or the Joint

Legislative Auditing Cemnmittee.

S. Monies held in the fund shall be invested in short- o

term intcerest bearing investrents by the JUA as adninistrator,

provided that in no casc shall said monevs be invested in the

stock of any insurer participating in the JUA or in the parent

company or companv owning a controlling interest of said in-

surcr. All income derived from such investments shall be

credited to the fund,

6. Any person or hospital participating in the fund may

withdraw from such hunnwnmmbmwo: at the end of any fiscal year;

however, such person or hospital shall remain subject to any
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deficit anssessrent pertaining to_any vyear in vhich such person

or hospital participated in the fund.

(e) Claims proccdures.== .

1. Any person may file an action for Jamages arising out

of the rendering of medical care or services against a person

covered under the fund provided that the mcnwo: filing the claim

shall not reccover acainst the fund any portion of a judgment for

damages arising out of the rendering of medical care or se¥vices

against a person covered under the fund unless the fund was

named as a defendant in the suit. If after rcviewing the facts

upon which the claim is based it appears that the claim will

excoed $100,000, the fund shall appear and actively defend itself

when named as a defeadant in the suit. In so defending, the fund

shall retain counsel and pay out of the fund attorney's fees and

expenses including court costs incurred in defending the fund.

Thee .attornev or law firm retained to defend the fund shall not

be retained or emploved by the JUA to perform pmauu services

for the JUA other than those directlv connected with the furd.

The fund is authorized to negotiate with any claimants having

a judgment cxceeding $500,000 to rcach an agreement as to the

manner in which that portion of the  judument exceceding $500,000

is to be paid. Any judament affeccting the fund may be appealed

under the Florida Apnellate Rules of Procedurc as with any

defendant.

2. It shall be the responsibility of the insurer or

sclf-insurcr providing insurance or sclf-insurance for a hos-
- -

pital, physician, physician's assistant, ostcopath or nodiatrist

who is also covered by the fund to provide an adecuuate defense

on any clain filed that potentially affects the fund with re-

spect to such insurance contract or self-insurance contract.

The insurcer shall act in a fiduciary relationship with respect

to any clajm affecting the fund. No scttlement excceding
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$100,000, or any other amcuat which could_reuite payront by

the fund, shall be aarzecd to unless aporoJed by the JUA.

- -

3. A person who has reccoverced a final judgrent or a

scttlement approved by the JUA acainst a hospital, physician,

physician's assistant, ostcopath or podiatrist, who is covered

. by the fund may file a claim vith the JUA to recover that por-

tion of such judgient or scttlerment which is in excess of

5 $100,000 as set forth in paragraph (b) of subscction (1) of

this scction. In the event the fund incurs liability exceceding

$1,000,000 to any person under a single occurrence the fund

ghall pay not rore than $1,000.000 pcer year until the claim

. has been paid in full.

. 4, Claims filed against the fund shall be paid in the

’ order rececived within 90 days after filing unless appealed by

the fund. If the fund does not have cnough money to pay all of

the claims, claims received after the funds are exhausted shall

be immediatcly payable the following yecar in the order in which

they were received.

5. If a person or hospital participating in the fund

has coveraae in excess of $100,000, ke shall be liable for

losses up to the arount of his coverage, and he shall receive

an appropriate reduction of his assessrent for the fund. Such

reduction shall be granted only after that person has proved

to the satisfaction of the JUA that he has such coveraae.

Section 16. If any provision of this act or the appli-
cation thercof to any person or circumstance is held invalid,
the »=<nwwannu shall not affect other provisions or applica-
tions of the act which can be given effect without the invalid
provision or application, and to this cnd the provisions of
this act are declarcd severable.

: Scction 17, This act shall take effect upon becoming

law.
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COLLEGE OF MEDICINE AND DENTISTRY OF NEW JERSEY

MARTLAND HOSPITAL
NEW JERSEY MEDICAL SCHOOI
65 Bergen St. Newark, N. |. 07107

AUGUST 19, 1975

ARTHUR ELLENBERGER

ESSeExXx COUNTY MEDICAL SOCIETY
144 SOUTH HARRISON STREET
EAST DORANGE, NEw JERSEY

DEAR ARTHUR:

ENCLOSED YOU WILL FIND COPIES OF LETTERS AND
REFERENCE ON MAL PRACTICE. DR. BELLINO OF
MONTCLAIR HAS BEEN WORKING ON THESE PROBLEMS
OVER A YEAR AND WOULD WORK WITH US IN ANY
CAPACITY WE DESIRE.

A NUMBER OF OLDER LETTERS AND PAMPHLETS HAVE
BEEN AVAILABLE, BUT ARE NOW OUT OF DATE.

PLEASE SEND A COPY TO EACH MEMBER OF THE
COMMITTEE.

SINCERELY,

STEPHEN R. LOVERME, M.D.
DIRECTOR OF PLASTIC AND
RECONSTRUCTIVE SURGERY

SL:GB
ENC.
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Martin L. Greenberg, State Senator 2
100 Evergreen Place
E. Orange, New Jersey 07018

Dear Mr. Greenberg,
Undoubtedly you are aware of recent staggering rises
in malpractice premiums in this state and neighboring statee reaching

430, 000 to $50,.000 annual premium (cash in advance).

It is obvious that this cost must be passed on to the ‘
patient and especially the poor and the elderly who are least able to pay: R

The CONTINGENCY FEE practice as presently oxi
in this state allows the legal profession to reap windfall profits atf tho
expense of the consumer, especially the poor and the elderly. The u e !
plantiff's share of malpractice judgements amounts to only 14 to 19 I 3
ekne of the total, the balance to legal fees and expenses. ' ~ o

In your own state, Compensation awards and payi @
as approved by the state itself, are very limited, Such compensatic m g -
practice in theory is dismetrically opposed to the contingency fee s lwﬂf{;’
which allows huge awards for the same or less,er degree of disabili i.Zi,

¢ In nearby Canada, the annual premmm is $50, aﬁ)r I )
mately 1, 000 times less. Doesn't this give you a hint as to the absurch &j; :
of the current situation? ‘ _ B %

This situation will certainly restilt in prohikﬁtive m.ic;li?.al
costs to the public., In addition, part time medical personne’l and tho,‘s' “1
close to retirement will simply give up the practice of medicine.. ‘New ,
graduates will not enter private practice in this state because they s1mp1y |
cannot afford this premium to open their offices. S G ‘

1

This intolerable system rests in your hands, sm£ few

people are in a position to help remedy th1s deplora.ble éltuatlon. 4 ‘ :
g e ’ B . 3 &v }» \
, Sinc'e i‘ely, 4 iw J i 54‘ 'l" 4\
’ i _ ‘ B
.‘J’I» ¢ & i
@ |
‘v ;,“?( l|
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g ¥ &ﬁnt know whetlmr fe statistlcc
phienH, Mackiuf cites 44 his-Jant it
I8 ,éi’ ‘on medical malpractics lnsur- ‘Hn i
m,’-*m-.mpmvcorrccr But if what he sayg'. « 7 =
is true, it is indecd difﬁcu!t o und r- 1 rf
stand why casualty insutance 'com< 2 i
4 - panies. refuse to "write medicaL mals .. ,; s
_‘*praCtlm policies, (45T iy
- There arc. now 33.000 practi(-mg .1
:, physlmm in this %tato. Asbﬁ

,.
Wondets:

"phys;c‘néin, an insurance'can'ler would. e g
"'.‘.-Jaalzze,pbout $50, tgmiaq in annual | ‘i‘ & o
igopre mck y ﬁr i?;::itlz;x‘tes
e ! Ao : i 47 .-. {
""”de i“rf.‘fb 7301 :"th% #accuma:: :
;i& would be_a bonanza for any insup- "
grigde ) qomppny I am not aware of any”
FE hw-qecent trend where business ccmcems‘**r‘

*
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thaI!y; the cases are soliciteg through "”‘I": S 1
; tforw gxﬂmg attordeys"’ who receive. i S e ‘
ifa part of the recovery for baing merely ol e A

: btokefs in the transaction. To put it -of
; bhmtly, malpractxce suits. as, now .. f
% processed are, to use. the vbmacula:.“‘
. a racket. 1t should be stopped. | E
~If all that is involved is a mmimum “““
iumber of clatms, there should be no
. ;ea.tjpn: ‘to taking ” m.alpmctm out
-,:-»the courts and putting it where it~ E o
“beiongs, namoly, in arhitration. At the e i
g‘anﬁ: ‘thae, Jawyers who _appear for
uimants »st;ould hava,thew crmthw T ;

7
'n'-l 1}

U g
L ey 1 h ’ aary s 3
L e o i 'Jv
L P ’ﬁn"?“i L A L rv" ‘:&“) f‘*’"~5”€ﬁi e

5 -f'_“'-‘%walk. caway from ,,such :mre huge i~
v é.;*;. & ""pmﬁm x. gy oo - 5
: : "l’bekpwn truth is that malpractloe oy e SRR
< < claims vave - -promoted and developed z'ri |
by a small group of so-called “trial gt AT -
rawye:s” who generally stop at noth-r: Bessdln e :
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Board of Trustees

Medical-Surgical Plan of New Jersey
33 Washington Street ek

Newark, New Jersey 07102

Gentlemen:

This is a request for review of the Plan's Schedule of Payments

to physicians. Though there have been. minor adjustments, the

last complete schedule sent to physicians is dated January 1, 1975.
The economic events of the past years have been characterized by
tremendous inflationary pressures and the medival sector hHas, 'in

no way, been exempted. In the area of medical.liability and mal-
practice insurance premiums, however, the physicians havie, in fact,
been singled out for some extraordinary increases. . If recent ex-
periences in our state as well as other states are to be considered,
the increases in forthcoming premiums are to be of larger and
larger magnitudes. Fee schedules, of necessity, must reflect these
inflated premiums. The Malpractice problem with its attendant as-
tronomical costs must be contained if “there is’to 'be any relief to

spiraling health costs. i

M
|
i
e

If there is to be no check,infpremium hikeéjffhere'is no:alterna-
tive left but to request some measure of relief through larger
Plan payments. el ; AR

In view of the recent increasirg costs, is is imperative that the
Plan officials act promptly to increase the allowable fees for the
entire range of Medical and Surgical Services.];ﬂA ;

Very truly yours,

IMC Do ) ,\"’"I




$50 Annual Fee Protects Most
Canadian MDs on Malpractice

Internal Medicine News Sermvice
FTORONTO — About 80% of Canadiun
physicians enjoy a comparatively inex-
pensive way to fight legal battles without
paying the high costs of insurance com-
parable to those paid by physicians in the
United States.
The Canadiun Medical Protective As-

sociation offers legal advice and has al-

ways paid any award against a doctor
since 1932, said Dr. F. Norman Brown,
secretary-treasurer of the Association.

Current  yearly membership  costs
$50.00 for each of the 27,000 members.

The Association, patterned after an or-
ganization in England, was founded
1901. Since that time, it has offered leghl
advice to members who are faced with
legal actions arising out of their, medical
practice.

o

The organization retains a  general
counsel to investigate and advise on any
threatened actions for malpractice. Dog-
tors are advised to contact the Association
at the carliest inkling of possible litigation,
said Dr. Brown, the chief administrative
officer at Association headquarters in Ot-
Lawa.

Such an organization would probably be

difficult to establish in the United States

because circumstances there are much dif-
ferent from those in Canada, he said dur-
ing an interview with. this newspaper at an
Association meeting held in conjunction
with the annual meeting of the Canadian
Medical Association.

For one thing, decisions by a jury
—capable of being swayed by the emo-
tional presentation of a professional mal-
practice attorney-—are uncommon  in
Canada, Juries ordinarily do not have to
give written reasons for their decision.

Most Canadian litigation on possible |

malpractice is heard by a judge— versed in
the Taw and less likely to be swayed from
its guidance—who delivers a written opin-
ion with reasons for his decision. Written
decisions offer a better chance for appeal
than jury decisions, Dr. Brown said.

Commenting on the discrepancy be-
tween the cost of malpractice insurance in
the United States and the minimal fee paid
to the Association, Dr. Brown_ stressed
that the Association’s service was not
“insurance’’ but that the Association was
formed to provide legal advice to doctor-
members. It may pay off*judgments but is
not legally obligated to do so. However,
since 1932, the Association has always
paid judgments for its members.

It is a mutual nonprofit organization.
We have no policy or codtract, just the

. rights of membership. There is no legal

obligation by the Association,” he added.
Another dilference between Canada
and the United States is that the counsel
contingency fee. a practice in the United
States. is.not allowed in Canada. In effect,
the hiring ‘of counsel on a contingency
basis without the need for money favors
(Continued on page 38)

i {4 nlﬂmm-[)mm page 1)
initliation of malpiactice suit becanse the
patient hnd nathiog to lese and everything
1O gain,

Canadian liw forces the patient to use
his own money to hire legal counsel,
which deters harassment suits on hittle
evidence. with hopes that an out-of-court
settlement will be reached to save time
and trouble, Dr. Brown said.,

Legal aid programs arc available to ag-
grieved patients who have no financial re-
sources. Therefore, no potential litigant is
denied recourse through the courts be-
cause of indigence.

If a court judgment goes against the
physician in Canada, it is likely to be
much smaller than a judgment in the
United States, he added.

“Inflated’” malpractice judgments have
become a common threat to Ameican in-
surance companies handling m: ' rractice
claims. In contrast to awards i hb mil-
lions of dollars for one claim in' * “merica,

“*an award of $150,000 in Canad: rs very,
very high.!”

“Discussions . with American douozs
emphasize the difference between the two
countrics. ‘They can’t belicve our éxperi-
ence therei i il '}4. :

Even € nmplnmls Reported

“We [eikehat the ¢ducational role of the
ASSOCTtian 15 important. We find out
about hazaeds in practice and we warn our
‘members, Wae el that we contribute to
the publi¢ wvlfarc, Dr. Brown empha-
sized.

Members are urgul to report to the As-
sociation the slightest threat about initia-
tion of claims against them or even sig-

- nificant complaints from patients. They

should include a copy or summary of ull
pertinent records for review of the medical
merits of any claim by a council of elected
Association physicians and referral to the
general counsel for legal consideration.

The threatened physician is advised by
the Association during cvery step of the
proceedings and, if a final judgment is en-
tered against him after he has followed the
advice, the Association hes always paid
the claim.

*If the doctor has done no wrong. he

 will be defended as far as is needed despite

the cost.

““There will be no settlement because of
nuisance value,”" he said.

This resistance to the economically ex-
pedient settlement of unjust claims has
kept malpractice’ claims and judgments
lower in countries with similar organiza-
tions than in those nations where nuisance
claims become profitable.

In situations where the physician is
Jjudged to be at fault, the claim is paid and
no punitive action is taken against the

' physician ¢xcept in situations where there

is continued *‘blatant disregard™ of As-
sociation advice, and membership can be
terminated, Dr. Brown expained.




February 10, 1975

Mr. William Hyland, Attorney General
State Of New Jersey

State House Annex

Trenton, New Jersey 08625

A 8 o

Dear Mr. Hyland:

Undoubtedly you are aware of recent ‘staggering rises in malpractice
premiums in this state and neighboring states reaching $30,000 to
$50,000 annual premium (cash in advance).. '~

It is obvious that this cost must be passed on to the patient and
especially the poor and the elderly who are least able to pay.

The CONTINGENCY FEE practice as presently exists in this state
allows the legal profession to reap windfall profits at the expense
of the consumer, especially the poor and the elderly. The usual
plantiff's share of malpractice judgements amounts to only 14 to

19 percent of the total, the balance to legal fees and expenses.

In your own state, Compensation awards and -payments as approved by
the state itself, are very limited. Such compensation practice in
theory is diametrically opposed to the contingency fee system which
allows huge awards for the same or lesser degree of disability.

In nearby Canada, the annual premium is §SO;’approximately 1,000
times less. Doesn't this give you a hinkt as to the absutdity of the
current gituation? i .

This situation will certainly result in prohibitve medical costs to
the public. 1In addition, part ‘time medical personnel and those
close to retirement will simply give up the practice of medicine.
New graduates will not enter private practice in this state because
they simply cannot afford this premium to open their offices.

This,intolerable'system rests in your hands, since few people are
in a position to help remedy this deplorable situation.

.....

Sincerely, et

LA gL i i} bt ..- : : ‘
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bl . February, 1975

James ‘Sheeran

Commissioner of Insurance

201 East State Street ;

Trenton, New Jersey 08625 : Wikt ol

Dear Mr. Sheeran;

As a citizen voter in this state of New Jersey, | I am most caon-
cerned about the rising costs of medical care. One outstar zng
factor which is most disturbing is the escalatlng cost of M l-
practice insurance premiums.

Many patients already hurt by the pLesont ymrLo1 6f'inflatiun

and recession and are now being asked to abso L ho skyrockctlng

COth of Malpractlce 1nsurance. 5 i o the premlumo Qontlnue to S

escalate, good medical care will become Drcnlb1+1Ve, especially

to the poor and the elderly.

I, therefore, request that you investigate the relationship be-
tween premiums paid to insurance companies and the total amount
of awards, in order that you, the protector of the citizen, may

be able to offer some résolution to this problem.

It is time that you take the necessaxy measures to insure stabili-
zation and offer a rational approach to the problem of Malpractice
" insurance.

Sincerely,

Y ",‘L1 b



 February 1975

Mr. Jack Ayres

Medical Administration Division
Medicare "

P.O. Box 471

-—pillville, New iersey 08332

Dear Mr. Ayres,

This is a request for review of Mod1care s Schedule
of Payments to Physicians.

The economic events of the past years have been
characterized by tremendous inflationary pressures and the medical
sector has in no way been exempted, However, in the area of medical
liability and malpractice insurance premiums the physicians have in
fact been singled out for some extraordinary increases. And if recent
experiences in our state as well as other states are to be considered,
the increases in forthcoming premiums are to be of larger and larger
magnitudes, Fee schedules, of necessity, must reflect these inflated
premiums. The Malpractice problem with its attendant astronomical
costs must be contained if there is to be any rehef to spiraling health
costs for thé elderly and podér, :

If there is to be no check in premium hikes, thc e is
no alternative left but to request some measure of relief throug' larger
Medicare payments.

In view of the recent increasing costs, it is imperative
that Medicare officials act promptly to increasge ths allowable fees for
the entire range of Medical and Surgical Scrvices, 1

M. Do
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fg r’ B ". 'New Jersey doctors are
cgnsxdering astrike July 1 if

’J no actlon is taken to allevi-
{ ate increases of up to 400

pex‘ cent on “‘umbr
h‘ i ]. Al el
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malpractice ingur
miums, i
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Soaring malpractice!
fance rates for-doctors and los-|
pitals have sharply driven up|
{costs of medical diagnosis and!
Jtreatment for patients and, in!
the view of mény health offi ’
cials, are threatening the quali-
Ly of health care given Ameri-:
cans. I
The sudden . Imposition of|
such drastic ratd ‘Tncreases and[
the withdrawal of some insur-|
ance carriers from the medical |
liability field in recent weeks|
have dramatically focused pub-
lic attention on what mor'fral
ohservers ro:znrd a8 pm: ap
the -most-“impdetant prabiem
affectmg the dr»cto. ~patienr re:

1

ey Ve —

T

-9".-_3 s

if not Iongor

And the prohlem hag! hegun'
to extend to other hezlth pro-|
fessionals. Patients going to!
. isome osteopathic Muans.
' |dentists and podxatnsts are also

c.suranre rates is widely attrib-|
suted to The | inorease

e e e ———

v'b\:k‘

{ By LAWRENCE K. ALTMAN ithese prnfessnonals say,’ Ihey’lures of at 'Past 27 states. act"
insup. themselves: are being “charged’ ing oh~an emergency ba Js,

/increasingly higher rates for
their liability' prémiming’ Rat
the rises are less than for medi-!
cal doctors,

Also, the unpred:ctable na-
ture of rising malpractice c0cl<
has made it much more diffi- |
cult to estimate future medical|
care. costs, thereby reducing |
prospects for passage of na-
tional health insurance iegisla-
{tion, according to some’ ex-
| perts, A
Action Taken hy States
. The jump in malpractice in.?

(e the
aumber of malpractic “Sults jn
recent year« gécompanied, by a;
Hstesp rise in the sire of' dmn-
age awards,

So “important has ‘the mal-
practice problem become that
thus far this year the le(mla-

e _._...-_._..,.._..._-.-...._._. e s S i

\'I‘TOR.\KY NEEDED IN 6 FIGURE R !
ACTION ON CONTINGENCY,

Michigan, ;
and Nevada, have ovﬂ‘h,.u!ed:

s

Malpractlcc hat.es Drlve Up Doctor Fc,es"

yrcrmnce s ...__. bbb e

have passed malpractice bills)

The substance of such Iegxs-‘
{lation has varied widely among
the states, In most instances;
[the legisiation has been des|
(scribed as stopgap, designed to|i
insure the avmlablhtylof mal-!'
practice coverage for dmlorsf
and hospitals, or involving the
eslahhshment of- commissions
to study the malpracuce prob-
lem,

But a few states, euch a.;
New York Tucianat

the legal tort system. ’l‘!:ough
such laws have.not . Bone . tar
efaugh to safiwfy many -
tars, some of the legislation, as
ik lndmna has”led lawyers to!
propose coutt tests of its con**
stitutionality. Aty

Despite the drastic natum'
of some legislative a(.unn, mg-4
dical and lcgal experts, and

treased rates when ,

Interstate Insuran
Group of Chicago has i
cated it would supply the in-
surance at greatly in-

Pa
£ iisurance, ;Co.,

“ﬁ The Medical Society of I

2 paymg more,’ Jargely because,

NY '/”/IVIE:;

ENTS ARE LAW Ym 51!-44§~7“7 MS'
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Commercial Union In-

London,
ceases its eow(;ynge July 1. ]

Anesthesiolbgists and

other high-risk practi-
tioners must purchase “um- §
brella” coverage to aug-
ment basic” liability g
insurance. Some speclal- 1

« ties would also have to in- *
* crease their bisic coverage
© in order to qualify for Inter- )
wstate’s “umbrafla”
tion.

protec- ]
)

" NewJ ersey voted last week °

fto strike in six months if no 1
“legislative action is taken to 1
< alleviate malpractive prob-
lems, but that was before !
tthe “umbrella” rate hike

(
3
‘became known. {

A strike by anesthesiolo-
. gists would effectively halt -
.all but emergency surgery 3
i ln the state s hospitals. -
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Stud\g Finds Malpractice System No
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[the standards of medical care entered the malpractice field re-/intory control he placed
tand removing the bad and insjoen'ly and were larpily respon-|insurabce carriers
[tompelent. dogtor {rom”’ prac-f«ibln fo¢ the precipilous rie in] The Miclhygan  group v
. Hice. { ipractic ims { hl 'liV critical of the., %iop; rl
es not serve the public in ot Lnalpractice claims. [ 1 i
?[‘.,f;:[n:,:\; |',:.,.-,'“.: m!\-rln :n'nll.. Doctors are Mot Gin Setlous quesiions ghout theimert of Health, Fedugcation and
AR s b Tiehi. 0 the malpraciice crisis, Drjinsurance industry’s rates for|Welfare's commission on. mal- |

|' By LAWRENCE k. ALTMAN
The medical malpractice Sy -
tem s costly and oul of control,

1 s M
1oleng'ty

gan doctors® group has charged
ot the hasis of its study of 1,910
malpractice suils filed in the
metropolitah Detroit area be-
tween T970° and 1974,

The  piuneering . study, re-
ileasedalast weok, is a survey
jof court dockets for all mal-

percentage of lawyers, a Michi-|

Arthur B. Eiseabrey, the com-
mittee’s  chairman, said in 2
news rejease. b
Nevertheless, the group’s re-
port saich that “the public sim-
[ply doesn’t understand it is the
Jughly tramed; more technical-
(ly proficient surgical specials
{i5ts Who are being sued snd not

Ibased on tatal iguoranze, com-

various medical and surgical
specialists were raised ih {he
doctors’ minds , becavse they
said, “our information suggests
that at least some ratings are

plelely
worse." A
Results "of the sumvey “dise

haphasard guessing—or

practice siudy
cost taxpayoers $1.5-million,

1971

mn

that

“In less than half the time

and for 2 ver cent of what it
cost the HEW commission for
their report, we have.collecioed,
confirmed  and emphagized in-
fOrmatiDn that can no fonger
be ignored or denied about thr

praciice suits filed in one £00- the physician who should truly!closed an inimense discrepancy
graphic area. It wus financed by 'no( be praciicing medicine.””  |between’ the very high rates
the Physicians’ Crisis Commit-|  Another finding in the study|charged anesthesiologists and
tee, a group of 1,578 Michigan of _"Wayne, - Oakiand  andithe ‘relatively Jow number of
doctors who, confronted with{zmatomb ™ Circuit  Courts  in suits filed against these special-
soaring malpractice premiumgreater Detroit was evidence|ists, One suit per 10,7 anesthe-
[rdtes, sought data about Keyiof a clear relationship between siologists and one sui, per 9.6
|factors leading to the malprac-|the advent of no-fault auto-|{pediatricians were ﬁl*h.

prespint court-jury stctem and
thosi? who operate ~withim it,”
Dr. Eisenbrey said. He added:
“We feel that because of the
information we've  uncouerad
Congressional leaders and
ciely Should ask why, «inilar
information. buried ~\iithyl (1
H.E.W. report was not hrought
out and investigated. further,
thereby possibly avérting (he

0

tice crisis that has slmcl(!bilo insurance and the growth| Yet the insurance! cartiers
across the country in recent/of the malpractice crisis injcharged the anesthesiologists
weeks, (Mickigan. the highest and the pediatri-
Though some doctors else-i. Three times as many mai-lcians the lowest rates among{“malpractice crisis™ fhat has
where were (hreatened wgllypmctice suits were filed in 1974/all types of specialists. Neuro- threatened - the entire nation
/840,000 yearly maipractice as in 1970. A relatively gradual|surgeons had the highest ratio,lwith the loss of qualjty, medical
1pr_c~miums, apparently only the'increase occurred through 1973, one suit per 0.8 brain surgeons. | care,” e
{Michigan group organized a r_e-lfat which time there was a sharp| Anesthesiologists have lg n| Because the group ‘consid
search team o obtain basicrise when no-fault auto insur-jamong the leaders of Lhe g'-]ers the Detroit experience "a
,'facts about why maipractice lit-jance hecame effective. tors’ work slowdowns in Cali- barometer” of the factors pro-
lngauon wiis rising so sharply. | John F. Dodge, attorney for fornia and glsewhere over pro-|ducing a malpracticé  crisis
Detroit patients, the study|the committee, said in a tele-posed doubbing and tripling of elsewhere, the Physlcians Crisis
found, paid an estimated $70-{phone interview .that law firmsftheir- malpractice rates [Commitiee, at 1930 Buhl Build-
Imiltion in legal fees for mal-{that once had concentrated on! Avcordigﬁl , the -Michigan ing, Detroit, is making its re- ,
|practice cases to a small num-{automobile litigation cases had group urged that greater regu-'port available at $4 a-copy.
er of law firms. Though the|== R e et

{average settlement was $78,-| L e ». i e SoFgnis T.—T i
s, the pizinct's ceceived Iess F ospitals Seeking to Form Insurance Company
; i “We Wil besgeared sololyicreated by 'herTclecv:,-

Imoney than (he lawyers, the|™ o
|doctoes” 1eport said. I DT, | e
I Another fingaing — that doc-
[tors do not win the vast major-{  AUSTIN, Téx., Aug. 2—-Texasif0" Jaspital - prohlems)” - Ma ture this vear, o
ity of cases--ran counter 10 alhosnitals, smarting from in- HUrst sa d. "Malpractice insur-)  The board approyed. filines
‘contention advanced by manylcreases in medical malpracticejance is just a sideline withjby 11 company groupe (i
lattorneys. Trial lawyers partic-linsurance rates, have decided Mostcompaniesnow,” headded. first time in 20 years that it
uiarly have argued that becauseivo formr their own insurance . Texas hospitals and physi-\has approved malpractice jatos,

company. - .ty icians may be able to gel mal-junder authority restored to it

A hearing is expécled later Praciice coverage next week, by the Legistature.
Mr. Christie said the action

doctors win most cases, law-
vers need a high contingency
this month on the charler appli- ;
cation for a reciprocal insor: would agsurs doctors of rates

e

= r——

- b -

J.egisia-

Spectal 1o The New Varis Times

m

rard
lof- ntinger
ern« (fee to make malpractice litiga-

[tion profitable. ;

1ati- x
= Money was awarded Detroit
{plaintsffs In more than four
iout of five medical maipractice
lenses  surveved, | Accordingly,
ithe doctors charged that law-
ivers stood - minimal risk: of
tloss and that the attorneys’ 50
|per cent conlingency fee on
wrel (each case was unjustified.
suld | The overwhelming majority
rit. jof malpractice cases never go
of |to wial, and attorneys, settle
lied |many cases for reasons _that
the seldom relate to the merit of
yrds [the charges, the report said,
(eat |adding that “the vaunted
you |[American jury clearly makes
be (the decision in less than one
9 tout of every 10 cases."
* | Still another finding was that
ldoctors of ostecnathy were de-
{ffendanls in maipractice cases
lin a disproportionate number
mp [of cases compared with doc-
he |tors of medicine, . 3
tsi- | Though {he Physicians Crisis
wce [Commitiee report was highly
he {critical of ltwyers and - the
ite (iudicial system. the Michigan
ot (doctors stressed that the mal-
na |practice problem would not bg
. |solved‘ﬁunl_q.?,p,\,dm;gjogs bepan to
Jconvince the public that the

talf
the
‘hey
rom
>4
ma

the
the

they 1

ance exchange [filed by the
Texas  Houpital  Association
with the State Bosrd, of Immr'l
ance,

“We had no desire to get

C. Dean Davis ol Austin, coun-
sel for the hospital association,
said, But the hospitals did not
want (o go on pa_vin&; “unrea-
sonable rates,” he added,
No High Profits

The company should be oper-
ating by Oct, 1. Mr. Davis
said, and ‘could be operating
|soonenrif necessary. [t might
be necessary, he said, because
75 Texas hospitals may be
without insurance by that time,
due to cancellations from com-!|
mercial carriers, primarily the|
Argonaut Insurance Campany
of Menlo Park, Calif,, the major
carrier for Texas hospitals.

Sept. 1.

Q. Ray Hurst, president of
the héspital association, said
the " réciprocal insurance ex-

laccording to Joe Christie, chair-
man J,.org.:ﬂw,‘?g&qt_e “Roard of

into the  insurance business,"|

Those cancellations may come}

change could offer lower ratesi

Insurancs, bec
of the "bonrd:

%wvvﬂzjctiun 3
n
Undmrwriting

“and the Joint

e Wt

L

“because we do’no
:w ‘ P 5 0 &

have toi}

i
i
to. be approved by the state

. one-year period and that
re increases would have

Q- s - o
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physicians to ta

_ By JOSEPH RURA ..+

Herald-News S Writer-
Dr, Domijnick Kujda, an prthope-
dic surgeon in Pompton Plains,

savs that il malpractice insurance

rates continue o rise rapidly, he
could be forced out of his practice
in the next few years.

Dr. Kujda now pays 48,400 for a
year's coverage and he says he

may have to pay twice that much

next year. :

In 15 years of orthopedic sur-
gery, the '54-year-old doctor has
never been sued, a fact that does
littie to relieve his insurance bur-
den.

He canndat ruise his fees to mect
the higher premiums because

* charges are (o a large extent estab-
lished by Blug Cross and Blue

Shield reimbursement schedules.

“WHAT IS happening is that
my income is being frozen and
costs are getting out of control,” he
£ays. '

L g

ooy

Malpractice rates m

it oA

gy .:....‘. o \

o e

While most persons weuld con- -

sider the gross salary of a New fer-
seéy orthopedic surgeon to be cons * o
siderable — about $80.000 -~ Kujda' =

estimates that some 60 per cent of
his income_ disappears in exX-
penses.

Kujda, who works more taan G0
hours a week, fears that without an -
increase in fees or controls of maj-
practice insurance costs, mady-

doctors will either drop out of busi- =~

ness or limit their practice in some
way. :

DR. MELVIN Robbins is a pedia-
trician who works from his home in

" Fair Lawn and does not have as
' bad a malpractice insurance prob-

" lem as Dr.Kujda. # j

©  Since pediatrics is considered &

low-risk specialty by insurance -
ispys there may be ¢ome doctors

companies, Dr. Robbins pays only
about 8800 a year in premiums -
one-tenth what Dr. Kujda pays.
Yet the threat of a reputatic’s
damaging suit hangs over t» !

B s b

- eats of doctors like him and, 1o
some extent Influences their work.

" DR, 'ROBBINS says he performs
10 sureery —other than “sewing o
few stitches” ~ and has not wven
assistod ir an operation for the last
10.years. d=vi
He. also, admits practicing 5o~ t
called “defensive medicing” by or-
dering Xrays probably more often
than necessary to be sure that what
~looks like a sprain is not a fracture.
* That means costlier raedicinc.
" “'{'m not that happy about the in-
discriminate use of X rays,'’ savs
_Robbins, noting potential radiation
| ganger. “‘Falso try not to prescribe
© too much medication.” 4

= ; ST RS
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L JAMES MURASSA, director of j
8

ihe New Jersey Medical Society,

who have already ptdled in thefr
" shingles because of the malprac-
tice problem.
“There is hearsay that a8 few

nourosurgeons have gome out of

business, but I haven't been able to
track down anyone,"”” Murassa
says, noting thal neurosurgeons

are currently the group paying the

highest insurance rates — about

$14,000 a year. i
He said Chubb & Sons, a major

insuror of doctors, has filed an ap-

plication with the state Depart-
ment of Insurance for a 25 per cent |

increase in rates across the board
for high-risk specialties.

“IT'S STILL more pleasant in
New Jersey than it is in New York
or Pennsylvania,’' dabserves

Marussa, He points out that neuro- :

¢« surgeons in New York must pay as

much as $45,000 a year for mal-
practice coverage.

Marussa blames much of the
problem on a lack of a strong stat-
ute of limitation for malpractice
claims, saying that it is not unusual
that a claim be filed 20 years after

He cites the.example of Ameri-
can Mutual Insurance Co., which
stopped writing malpractice poli-
cies in New Jersey in 1967, yet has
received 28 claims since January
of this year alone on incidents that
occurred a minimum of eight years

ago.

ACCORDING TO Marussa's '
reckoning, claims against New ..
Jersey doctors have risen annually -

from about 300 to 700 in six years.

says.

Marussa says most claims are
withdrawn voluntarily by the plain-

tiff and, of those that arc not, the

majority are settled in the courts in

the doctors’ favor. :
Hospital malpractice insurance

rates have been rising even more

dramatically than individual doe-
tors’ coverage, in some cases as |

the a'leged wrongdoing, _high 2s 400 per cent.
[P ., i x&wd’lo-‘fau" n--i.o;--;n i :A;MU‘JI w

B

YET SOME!SAY that hospital
malipractice ¢overage has long
been a bargain and today still rep-
resents usually no more than 2 to 3
per cent of the hospital's overall
budget, compared to insurance
bites of up to 20 per cent or more
from a doctor’s salnry.

" Doctors in the state have called

for a limit on the amount of money
Juries may award plaintiffs as one
means of keeping insurance rates

“One in 16 doctors will have a ‘{;0'“51‘3""’0'“-‘“2“8- Indiana recent-

claim apairist him this year,”” he ..

1y took such a step and now limits
awards to $100,000, except for cer-
‘tain special cases where the limit is
£500,000.

. Dr: Kujda, speaking as one doc-
‘tor whose livelihood is threatened
by, the situation, feels that a clear
definition of malpractice is also

*The courts feel that any resuit
that is not parfect is malprattice,”

. A
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A bill to be cntitled
An &t relating to medical liability {nsurance
and civil law revisions cencerning medical
malpractice actions; providing a short title;
creating s. 627.352, Florida Statutes, relating
to th:. nncpnwm: of a medical liability insurance
study commission; creating s. 395.18, Florida
Statutes, authorizing certain hospitals to es~
tablish internal risk management proyrams; amend-
ing subsection (1) of s. 627.355, Florida
Statutes, to allow total self-insurance by a
group or association of v7<umnwm:n or health
cace [acilities organized for any purpose;
creating s. 768.133, Florida Statutes, provid-
ing for the establishment of medical liability
mediation panels in cach judicial circuity
providing for the filing, hecaring and disposi-
tion of nwmwim. and providing a filing fee;
pruviding for legal proceedings subsegucnt to
the decision of the mediation panels; amending
B. 95.11(4), Florida Statutes, 1974 Supple- *
ment, relating to the statute of limitations,
to provide that actions for medical malpractice
shall be commenced within two years from the time
the incident occurred or the injury ia discovered
Eut not to exceced four ycars from the date the in-
cident occurred; providing exceptions for fraud and
nisrepcesentation; creating s. 768,042, Florida
Statutes, to prohibit the stating of the amount

of gencral damages in ary cor; laint for cocav

of ~images for personal injuty or wrongful death;
amending s. 725.01, I'lorida Statutes, to provide that
medical guarantees shall be governed by the mn;wcno
of Frauds; creating s. 768.132, Florida Statutes,
entitled the "Florida Medical Consent Law";
covering consent in all cases not covered by

8. 763.13, Florida Statutes, entitled the "Good
Samaritan Act"; setting standards for information
necessary for consent; providing a presumption
where a valid consent was given; anending s, 458.1201(1)
(m), Florida Statutes,-and adding paragraphs (o)
and (p) to said section; providing that the State
Board of Medical Cxaminers determire standards of
acceptable and prevailing medical practice;
authorizing beard action in medical malpractice
cases and certain disciplinary cases; providing

for a civil penalty; adding paragraphs (c) and (d)
to s. 458.1201(2), Florida Statutes; providing for
appointment of licensed physicians to act for the
board; providing for immunity from liability for
investigations ccnducted pursuant to this act:

amending s. 458.1201(3) (a), Florida Statutes;

authorizing board to require physicians to parti-

cipate in continuing education prog:ams; authorizing
board to require physicians to practice under the
direction of a physician in certain locations;
uamw:w m“ 458.1201(5), Florida Statutes; requiring
the board to report to the Hoamuﬂtncno~ creating

8. 395.065, Florida Statutes, providing for hospital
disciplinary powers; adding subsection

(8) to s. €27.351, Florida Statutes, to provide

for a joint underwriting plan offering medical

milpractice insurance coverage to be set up by
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fnsurers writing casualty insurance as decfined :
y WICRLAS, without some legislative reclief, doctors will

in s. €24.605(1)(b), (3), and (p), Florida

i ' be forced to curtail Lheir practices, rctire, or practice

Statutes, and self-insurcrs authorized under .
. defensive medicine at increascd cost to the citizens of
a, 627.355, Florida Statutcs; crcating s, 627.353, < . : '
2 Florida; and .
Florida Statutes, to provide for the limitation : . )
WIEREAS, the problem has reached crisis proportion in
. of liability when certain provisions are met for

Florida, NOW THEREFORE,

any licensed hospital, physician, physician's <

assistant, ostcopath or podiatrist for the amount t
Be It Enacted by the Legislature of the State of Mwonwmmﬂ

of any scttlement approved by the joint underwriting "
asscciation established under s. 627.351(8), Florida :
Section 1. The short title of this act shall be "The
Statutes, or any judgment excceding $100,000 for g s
. Medical Malpractice Reform Act of 19757,
any claim arising cut of the rendering of medical
Section 2. Section 627.352, Florida Statutes, is
. care or services; creating a patient's compensation 2
created to read:
fund to be administered by said joint underwriting - .
s 627.352 Medical Liability Insurance Cormission.--

association subject to supervision by a board of o
(1) The Florida ledical Liability Insurance Commission

governors to provide coverage for the amount of > ;
’ is hereby created, consisting of the following members: the

any such settlerent or judgment affected by said

Insurance Commissioner, the Secrcotary of the Department of

limitation of liability; providing for fees to
Health and Rehabilitative Services, and twelve members to be

support the fund including an assessment against
appointed. The Governor, the President of the Scnate, and

participants for deficits; providing for costs in
the Speaker of the llousc of Represcntatives shall each aproint

adninistering or defending the fund; providing
four members to the commission. Each shall appoint a member of

claims procedurcs; providing an effective date. -
the legal profession, a provider of health services, a lay

citizen and a representative from the insurance industry.

WIEREAS, the cost of purchasing medical professional )
g (2) The Insurance Comnissicner shall ke the chairman

liability insurancc for doctors and other health care providers Bt
of the commission and shall provide records manacement for the

has skyrocketed in the past fcw months; and

comnission., A majority of the commission members shall con-

‘.

WHERLAS, it is not uncommon to find physicians in N ) L
stitute a quorum for the transaction of any business or the

high-risk categories paying premiums in excess of $20,000 g }
excrcise of any power or function of the commission. The

annually; and AR
affirmative vote by a majority of the gucrum present at a duly

WHEREAS, the consumer ultimately must bear the finan- . ) ;
called and noticed mecting shall be required to cxercise any

cial burdcns created by the high cost of insurance; and A
power or function of the comnission. ECach member shall be

3 entitled to one vote on all matters which may come before the

commission. The commission may delegate to one or more of its

¢ Lors such dutics as it decms crorer.,

- e e s e LR t




(3) The Insurance Cormissioner and the Secretary of the

Deparlment of Health and Rehabilitative Services mav designate

A representative from his agency to excrcise his power_and

perform his duties, including the richt to vote on the commission.

(4) Members of the commission serving as representatives

of n:o.mo:OnzH public shal) receive milcage and $20 per diem for

attending rmeetings of the cormission. FEach member of the com-

mission shall be allowed the necessary and actual expenses which

he shall incur in the performance of his duties under this

scction.

(5) On or before January 1, 1976, the comnission, in

cooperation and consultation with aporopriate state and federal

agencles, the medical and legal prcfessions, the insurance

industry and representatives of the acneral public, shall

prcpare and subnit to the Governor and the legislature lts

ot and recemmendations.

(a) The aoal of n:u\m_w: shall be to recormend a medical

liability insurance system vhich can be overated at recasonable

» R .
cost_for the ourpose of providing orompt, ecuitable ccnpensa=

tion to thosec sustainina medical injury.

(b) Primary consideration shall be aiven, but not

linited to, establishing an insurance svstem which can be under-

written by privite insurers on a scelf-supporting basis using

actuarially socund rates.

(c)_If the commission finds that no insurance system

meeting the acal of the plan can be underwritten by private

insurers on a self-supporting basis using actuarially sound

rates, ft shall specify the ncoded chanaes in the statutes to

greate a viable market for medical liability insurance, or

sclf-insurance. .

{d) The comprchensive report shall include recommenda-

tions to the leqgislature for noa:nhmn the incidence of medical

injuries, including cstablishing standards of carc and proce-~

dures for peer review: reducing the cost of prosecuting and

defending claims and adrinistering the insurance mechanisnm,

changcos in existing law governing the eliaibility of injured

persons for compensation and the amount of compensation, includ-

ing limitations on the time within which claims may be brought

and the clerents of loss for which compensation may be recovered

and any other matters or nrocedurcs which the commission ieon-

siders rclevant to the medical liability insurance problem.

(e) The cormmission is authorized and cncouraged to make

interim reports to the Governor, the President of the Senates,

and the Speaker of the House of Representatives concerning

specific leaislative proposals, which need immediate considera-

tion. X

8 Scction 3. Section 395.18, Florida Statutes, is created

to read:

395,18 Internal risk management program.--Every hospital

licensed pursuant to this chapter, having in excess of 300 beds,

as a part of its administrative functions, shall establish an

internal risk managerment program which shall include the

followina components:

(1) The investication and analvsis of the freouency and

causnrs of gencral categories and specific tvpes of adverse inci--

dents causing injury to patients:; and

(2) The develcprent of avprooriate measures to minimize

the risk of injuries and adverse incidents to patients through

N

the coopcrative efforts of all personnel; and

(3) The analysis of patient arievances which relate

to patient care and the guality of medical cservices.

The risk managercnt program shall be carried out cither

throuah a person on the administrative staff of a hospital, as

part of his administrative dutics; or by a committee of the
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Scction 4. Subscction (1) of s. 627.355, Florida Statutes,

is amencded to read:
627.355 Medical malpractice insurance; purchase.--
(1) A group or association of physicians or health care

et e e

facilitics, composcd of any number of mermbers, organired-for

vc‘vOunu-Onyn«:n:osunrm-vaanouo-om-nnmmnowoaoannnnwnn-m:uuno:noq
zrwnrnrouuvao:-wnnno:nwsaw:mnnxmunn:nnumonIOIQonwomlomuonuwnoun
2-years; is authorized partioily to self-insure against claims

of medical malpractice upon obtaining approval from the Depart-
ment of Insurance and upon complying with the following condi-
ticns:

(a) Establishment of a medical malpractice risk manage-
ment trust fund to provide coverage against vnmnomm»osmw medi-
cal malpractice liability. . :

(b) Employment of a professional staff-and consultants
for loss prevention and claims management coordination under a
Ti8K management program. : :

Scction 5. Secction 768.133, Florida Statutes, is created
to read:

768.133 Medical liability mediation panel.--

(1) The chicf judse of cach judicial circuit shall pre-

pare a list of persons to serve on fmedical liability mediaticn

panels, whose purposc shall be to hcar and to facilitate the

disposition of all medical malpractice actions arising within

the jurisdiction of the circuit. The number of perscns on the

list shall be determinced by the chicf judge but shall be in

sufficient nunters to cfficientlv carry out the intent of this

scction. All hearings, as hereinafter provided for, shall be

before a three-member pancl hercinafter referred to as the panel,

rediation panel or hearina panel corposed as follows: a judicial

referee who shall be the presiding member of the hearing panel,

YO IS AL TN W SN Lt S CEMC LI S R 0 ’ SO 1 N S et oG LR

ghall be a circuit juidge. Such apvointments shall be made by

a "blind” system. The other pancl renmbers shall be selected)

in accordance with the following procedurc:

..mM A list of physicians licensed to practice under

chapters 458 or 459 shall be prepared by the chicf judce. In

Buxm:m\m:n list, the chief judge may accept the recomrendations

of recognized professional medical societies. The list shall

be divided into lists of physicians mnoo«mwva to the particular

specialty of cach if possible. . i

(b) A list of gualified attorneys shall be prepared

by the chief judge. In making the list the chief judge ray

accept the recommendations of recognized professional legal

socicties.

(¢) MNames of physicians and attorneys may be added to

or taken off the panel list at any time by the chief judge at

his discrction, provided. however, that all names added to the

list shill be placed at the bottom of the list.

(d) A physician or attorney selected to be on the

hearing pancl for a particular case may disqualify himself or .

be challenaed for cause.

{e) A filing fce not to exceed $25 shall be established

by the chief 3udge in each circuit and shall be paid to the

clerk of the circuit court. The filing fee shall be usad to

meet such incidental expenses as the panel-may incur,

(2) Any person or his represcntative claiming damages

by rcason of injury, dcath or monctary loss on account of the

alleged malpractice by any medical or ostcopathic physician,

hospital, or health maintcnance organization and acainst whom

he belicves there is a reasonable basis for a claim shall sub-

mit such claim to the appropriate pancl before that claim may

be filed in any court of this state. Claims shall be made on




forms provided by the circuit court and chall be filed ini-

tially with the clerk of that cpurt, with copics mailed to the '

judicial referce. If there arc disanalifications or challenges

for cousc, the clerk shall apooint additional panel mcembers

pernon _aaainst whon the c¢laim is made and to the adninistrative

as required. Therecafter, from the list of m»<o.mnn0n:mwm and

board licensing such professional. Service of process shall be

five physicians, the parties shall agrce on onc attorney and one

cffected os provided by law. Constructive service of drocess

w:kmmn»ns to serve on the hearing panel. If the parties are

may be cffected as provided by law. All oartics nared as

unable to agree, cach side shall then strike names alternately

defendants in the claim shall file an answer to such claim with-

from the unnOw:oKMq list and from the phyvsicians' list separately,
in 20 days of the date of service. No other pleadings shall

with the claimant striking first, until cach side has stricken

be allowed. If no answer is filed within such tirme limit, the

two names from cach list. The remaining attorney and physician
Jurisdiction of the mediation panel over the subject rmatter :

shall serve on the hearing panel. g A

shall terninate, and the partics may procced in accordance with

(4) The clerk shall, with the advice and noovonmnm01 of

law. Within 30 days after scrvice of process, the parties shall

the partics and their counsel, fix a date, time and place for a

file with the clerk a docurent designating the tvpe of medical

hearing on the claim before the hearing panel, provided, how-

ever, that the hearinag shall be held <wnwm: 120 dayvs of the

specialist who should hecar the claim. In the event the parties

.do not aarce on the specialist, the judicial referee shall make

date the claim is filed with the clerk, unless for good cause

nmot: upon order of the judicial referee, such time is extended.

the deternination. In no event shall more than one medical

ge---:tioner serve on a mediation panel.

Such _cxtension shall not exceced six months from the date the

{3)__1f both parties surce yoon s doctor #nd sn attornicy claim is filed. If no hearing is held on the merits: within

to serve on the hearing panel, they rav so stinulate. In the .

10 months of the date the claim is filed, the uonmmawonwo: of

event that no agreement is reached within 10 davs after deter-

the mediation panel on the subject matter shall terminate and

nination of the specialty of medical practice w=<o~<oa. the ? the partics may proceed in accordance with law.

clerk shall mail to'the parties and the mu:ny merbers hercin- (5) The filing of the clain shall toll any applicable

aftcer described the names sclected at randen of five attorneys

gtatute of limitations, and such statute c¢f limitations shall

- i - . P . :
¥ho are menbers of the hearing panel and the names selected at remain tolled until the hearing panel issues its written de-

randon iv vsici si eci % . i A : .
on of five phvsicians of the designated specialty who are cision, or the jurisdiction of the pancl is othcrwise terminated.

menmbers of the hearing panel, or if it is {noractical to desig=

In any cvent, a party shall have 60 davs from the date the

nate the physicians by specialty, the names sclected at random

decision of the hearing panel is mailed to the parties or the

of five physicians without regard to svecialty. Thercafter, the

date on which the jurisdiction of the panel is otherwise

pancl members so selected shall have 10 davs within which to

terninated in which to file a comnlaint in circuit court.

disqualify themsclves and the partics shall have the same time

(6) All partics shall be allowed to ntilize any dis-

in which no.nyowuoano\masou members for cause. A decision on

covery procedurc provided for by the Florida Rules of Civil

challenges for cause shall be made by aqgrcement or by the

Proccdure. Any motion for relief arising out of the use of

such discovery proccdurcs shall be decided by the judicial

9 S t
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referec. The judicial rcferee may in his discretion make

reasonable limitations on the extent of discovery.

(7) _The claim shall be subaitted to the hearing pancl

under such procedural rules as may be established by the

Supreme Court, provided that strict aa:o«n:nm to the rules of

proccdure and evidence applicable in civil cases shall not be

reguired. Witnesses may be called, all testimeny shall be

under cath, testimony may be taken either orally before the

pancl or by derosition, cobies of records, x-ravs and other

docunents may be produced and considercd by the pancl and the

.. : :
right to subpoena witnesses and evidence shall obtain as in

all other proccedings in the circuit court, The right of

cross-examination shall obtain as to' all witnesses who nomnmn&

in person.  Doth parties shall be entitled, individually and

throuah counsel, to make opening and clocing statements. Mo

tranccript or record of the proceedings shall be recuired, but

Za o 2TtY may have the vroceedinas transcribed or recorded.

The judae presiding at the hearing shall not preside at any

trial arising out of the claim or hear any application in the

w=mo not connccted with the hearing itself. No other hearing

panel merber shall participate in a trial arising out of the

claim cither as counrcel or witness.,

(8) Within 30 davs after the completion of anv hearing,

the hearing panel zhall file a written decision with the clerk

of the court who shall thercupon mail copics to nuw partics

concerned and their counsel. The mDDOW shall decide the issue

of liability and shall state its conclusion w: substantially

the following language: "We find the defendant was actionably

neqliaent in his care and/or treatment of the patient and we,

thercfore, find for the plaintiff"; or "We find the defendant

Yas not actionably neqliaent in his care and/or trecatment of

the patient and we, thercfore, find for the defendant®. The

11

decision shall be signed by all members of the hearing panel;

however, any nomber of the panel may file a written concurring

or dissenting oninion, .

(9) After a finding of liability, if the adverse parties

agree, the pancl may continue mediation for the purpose of

agsisting the partics in reaching a settlement. TIn such event,

the pancl shall also make a recommendation as to a reasonable

ranqge of damages, if any, which should be awarded in the dase.

The rccomnepndation as to damages shall include in simple, con-

cise terms some breakdcoun as to which rortion of the darages

recommended are attributable to past and estimated future hecalth

or custodial care expenses attributable to the alleded malprac-

-

tice or any of the other elerents of damage enumerated in s.

768.21, Florida Statutes, for wronuful death or recoanized by

‘the Florida Standard Jury Instructions as clements of damages

in injuries due to neglicence. However, ero\buumHAmzppw not

have the right to determine punitive damages. Any findings

of damages shall not be admissible in evidence -in_a subsecuent

trial.

(10) In the event any party rejects the decision of the

hearing panel, the claimant may institute litication based

upon the claim in the appropriate court. Furthermore, in any

civil medical malpractice action, the trial on the merits shall

be conducted without any reference to insurance, insurance ‘s

coverage or joinder in the suit of the insurer as a co-defendant.

(11) The conclusion of the hecaring panel on the issue

T

.

of liability may be admitted into evidence in any subsequent

trial. lowever, no specific findings of fact shall be admitted

into evidence at trial. Partics may, in the opcning statement

or arqument to the court or jury, comment on the panel's conclu-

sion in the csame manner as any other evidence introduced at

trial., If there is a dissenting opinion, the numerical vote

of the pancl shall also be admissible. Panel members 5v< not

t




be called to testifv as to the merits of the case. The jury

shall be instructed that the conclusion of the 3nomw:a pancl

shall not be binding but shall be accorded such weight as they

choosc to ascribe to it.

(12) Mo member of the hearing panel shall be liable in

damaqes for likel, slander or dcfanation of character of any

party to the mediation procecedings for any action taken or

rccomaencation made by such member acting within his official

capacity as a member of the hearing panel.

Section 6. The provisions of section 5 of this act
shall not be applicable to any case in which formal suit 7om
becn instituted prior to the effective date of that section,
which shall be July 1, 1975. .

Section 7. Subsection (4) of section 95.11, Florida
Statutes, 1974 Supplement, is amended-.to read:

7 95.11 Limitations other than for the recovery of recal
property.--Actions other than for recovery of real progerty
shall be commenced as follows:

(4) WITHIN TWO YEARS.--

(a) An action for professional malpractice, other than

medical ralpractice, whether founded on contract or tort; pro-

vided that the period of limitations shall run from the time

the cause of action is discovered or should have been discovered
with the exercise of due diligence; provided, however, that the
limitation of actions hercin for professional malpractice shall
be limited to vowmo:m in privity with the professional.

(b) An action for medical malpractice shall be cormenced

within two ycars from the time the incident occurred giving rise

to the action, or within tuo wvears frem the tize the incident

in z.uno<0wna. or should have been discovered with the exercise

of due diliaoence, provided, however, that in no cvent shall the

"action be commenced later than four yecars from the date of the

13

{ncident or occurrence out of which the cause of aclion accrucd.

An action for medical malpracrice is defincd as a claim in tort

or in contract for damages because of the death, injury, or mone-

tary loss to any person arising out of any medical, dental, or

gurgical diagnosis, trcatrent, or care by any provider of health

care. The limitation of actions within this subsection shall

be limited to the health care provider and persons in privity

with the provider of health care. In those actions coverad by

N,
this paragraph where it can be shown that fraud, concealment,

or intentional nmisrepresentation of fact prevented the dis- |

covery of the injury within the four-year period, the pericd

of limitations i{s extended forward two yecars from the time that

the injury is discovered or should have been discovered with

the exercise of due diligence, but in no event to exceed seven

years from the date the incident giving rise to the injury

occurred.

hMPAUY An action to recover wages or overtime or damages
or vw:uwmwom concerning payment of wages and overtime.

(3) {e} An action for wrongful death. .
- Scction 8. Section 768.042, Florida-Statutes, is

created to rcad:

768.042 Damaaes.--In any action brought in the circuit

court to recover damaces for personal injury or wrongful death,

the amount of acneral damages shall not be stated in the com=

plaint, but the amount of special damaces, if any, may be

specifically pleaded and the reguisite jurisdictional amount

established for filing in any court of competent jurisdiction.

Section 9. The provisions of section 8 of this act
shall not apply to any corplaint filed prior to the effective
date of this act.

Section 10. Section 725.01, Florida Statutes,; is

amended to rcad:

14 t



7 725.01 Promise to pay another's debt, etc.--No action ;
state against any physician licenscd under chaoter 458, lorida

chall be brought whereby to charge any exccutor or administra- .
’ Statutes, osteopath licensed under chester 459, Tlorida Statutes,

tor upon any special promisc to answer or pay any debt or X
chiropractor licensed under chapter 460, IFlorida Statutes,

damages out of his own estate, or whereby to charge the defend- ’
podiatrist licensed under chapter 461, Florida Statutes, or

ant upon any special promise to answer for the debt, default or £ N . A
dentist licensed under chapter 466, ‘Florida Statutes, in an

niscarriage of another person or to charge any person upon any & sy :
. action brought for trecating, examining, or operating on a

agreement made upon consideratfion of marriage, or upon any contract : :
patient without his informed consent where:

for the sale of lands, tenements or hereditaments, ox of any

o A
(a) " The action of the physician, ostecopath, chiropractor,

uncertain interest in or concerning them, or for any lease RO Sl
podiatrist, or dentist-in obtaining the consent of the patient

thereof for a period longer than one year, or upon any agrecement ; )
or another percon authorized to give consent for the patient

that is not to be performed within the space of one year from - E ;
2 was in accordance with an accented standard of medical practice

the making thercof, or whercby to charue any health care pro=

among members of the medical profession with similar training

vider upon anv quarantece, warranty or assurance as to the

- and experience in the same or similar medical community; and

results of anv medical, suraical or diagnostic prccedure, per= ik 5 z g
(b) A recasonable individual from the information provided

"formed by any chvsician licensed under chapter 458, Florida

by the physician, ostecopath, chiropractor, podiatrist, or dentist

Statutes, csteopath licenscd under chapter 459, Florida Statutes,

under the circumstances, would have a general understanding of

chiropractor licenscd under chapter 460, Florida Statutes, po-

the procedure and medically acceptable alternative procedures

diatrist licensed under chanter 461, Florida Statutes, or

or trecatments and substantial risks and hazards inherent in the

dentist licensed under chapter 465, Florida Statutes, unless

proposed treatment or procedures which are recognized among

tho agreement or promise upon which such action shall be brought, S : . ;
5 other physicians, osteopaths, chiropractors, opodiatrists, or

or some note or memorandunm thereof shall be in writing and signed ) i 21 ¢ . e
- dentists in the same or similar community who perform similar

by the party to be charged therewith or by some other person by
treatments or proccdures; or

him thercunto lawfully authorized. . X
(c) . The patient would reascnably, under all the surround-

Section 11. Section 768.132, Florida Statutes, is Y
ing circumstances, have undergone such treatment or procedure

crcated to read: 3 N "
had he been advised by the physician, osteopath, chiropractor,

768.132 TFlorida medical consent law, --

podiatrist, oy dentist in accordance with the provisions of

(1) This section shall be known and cited as the

paragraphs (a) and (b) of this section.

"Florida Mcdical Consent Law".

(4) (a) A consent which is evidenced in writing and meets

(2) In any medical treatrent activity not covered by

the reguirecents of subsectics (2), shall, if validly sicnad by

8. umm.ﬂuw Florida Statutes, entitled "the GCood Samaritan Act®,

the patjent or another authorized person, be conclusively pre-

this act shall eovern. )

sumed to be valid consent. This precumption may be rcbutted if

(3) No rccovery shall be allowed in any court in this

there was a fraudulent misreprescentation of a material fact in

15 16 t



5 e ; e obtaining the signature.
. acCivn taken by his peers within any professional medical T

(b) A valid signature is onc which is given by a person

association, socicty, professional staendards roview orcaniza-
s 3 who under all the surrounding circumstances is mentally and
tion established pursuant to sccticn 249F of Public Law 92-603, ; m . e

53<uwnuu_< compcetent to give consent.

or similarly constituted professional body, whether or not such

Section 12. Subsection (5) of s. 458.1201, Florida

ascociation, socicty, oraanization, or body is local, regional,
5 = 3 : 2 Statutes, is renumbered as subsection (6 and a new subsection
gtate, national, or international in scope, or by being dis= ¥ i (6) . »

SRR . £ { said s ion; S i
ciplined by a licensed hosoital or medical staff of said hos- 7} 1e g2ded Ao suld segkicn vummaﬂmvr im) ‘of subsockdion (1)

: - f i i i d raphs (o) and are added
pital for irmoral or wnorofessional conduct or willful mis- of said scction is amended and paragraphs (o) (p) adde

- to said subscction; paragraphs (c) and (d) are added to sub-
conduct or negligence by a person in his capacity as a phvsi- BEZRICas () (d) ?

. : ] j section (2) of said section; paragraph (a) of subsection (3) ‘of
cian licensed pursuant to this chapter. Any body taking action 21 Elsity paxegsann. (a) (3)

; A sald scction is amended to read:
as sct forth in this paraaranh shall report such action to the

& 4 Amm.pwowUo:mww~m5mvo:mwo=.no<onunw030mwwno=mmn

board within 30 davs of its occurrence or be subject to a fine
disciplinary powcrs.--

assesced by the board in an amount not exceeding $500. .
) (1) The board shall have authority to deny an applica-

(2) (c¢) In any proccedinag under subscction (1) of this

: % : tion for a license or to discipline a-physician licensed under
scection the board may appoint one or more licensed phvsicians ) 3 v. PAE

S A A this chapter or any antecedent law who, after hearing has been
to act for the board in investigating the corduct or competcnce s ’ g 2

S RS ieTan, adjudged unqualified on.ocw~n< of any of the following:

m) Being guilty of immoral or unprofessional conduct
(d) There shall be no liability on the part of, and no (m) RANG 3 y UARLO e

incompetence, negliagence, or willful misconduct. Unprofessional

cause of action of any nature shall arise against the board, ;

conduct shall include any departure from, or the failure to

its acents, its employces, or any orcanization or its members

¢ s x P conform to, the minimal standards of acceptable and prevailin
identifiecd in paragraph (p) of subsection(l) of this section, : : g i

medical practice in his arca of expcrtise as determined by the

for any statements made by them in anv reports or cormunications

board, in which procceding actual injury to a patient need not

concerning an investigation of the conduct or compctence of a
el be established; er-the-commiteing-by-a-physiezan-of-any-aet

hysician. !

contrary-to-honestyy-justices-or-good-rmorais; wvhen whether the

(3) (a) When the board finds any person c:ncowpmhma or ’
¢ i : same is committed in the course of his practice or-etherwises
guilty of any of the grounds set forth in subsection (1), it T
and whether committed within or without this state;

may enter an order imposing one or more of the following:
(o) Being found liable for medical malpractice or any

1. Deny his application for a license;
" 5 X ersonal injury resulting frecn an act or omission comnitted or
2. Pecrmancntly withhold issuance of a licenceg 2 - .
omitted by a person in his capacity as a physician licensed

3. Adnminister a public or private reprimand;
pursuant to this chapter.

m. Suspend or limit or restrict his license to practice .
(p). _Being removed or suspended or having disciplinary

rmedicine for a period of up to five yecars; .

5. Revoke indefinitcly his license to practice medicine; 17
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: . > ;
- 6. secquare him to submit to Lhe curc, counsclang, or

=
trecaunent of physicians designated by the beard; s

7. Requirc him to participate in a program of continuing

education prescribed by the board;

8. Require him to practice under the dircction of a

physician in a public institution, public or private hcalth

carc program, or private practice for a period of time speci-

fied by the board.

.

(5) _The board shall rcoort to the President of the Senate

and the Speaker of the House of woannmonnmpwomm. on Fcbruary 1

of cach year~beainning Februarv 1, 1976, the status of the

gnﬁ»o:m taken by the board in carryina out its responsibilities

assigned to it under this section.

{6) 5% The provisions of this section are enacted in
the public welfare and shall be liberally construcd so as to
advance the rerecdy.

Scction 13. Section 395.065, Florida Statutes, is
created to read:

395.065 llospital disciplinary powcrs.-- .

(1) The medical staff of anv hosnital licensed pursuant

to chapter 395, Florida Statutes, is authorized to mcnoa:ar,

deny, rovoke, or curtail the staff privileaes of any staff mem=-

ber for grod cause, which shall include, but not be limited to:

(a) Incomnetence;

(b) YNealiaence;

(c) neing found an habitual user of jntoxicants or drugs

to the cxtent that the physician {s deemed dangerous to himself

(d) _Being found liable bv a court of cormrotent jurisdic-

tion for medical malpractice,

Provided, however, that the procedures for such actions

ghall comply with the standards outlined by the Joint

Commission of Accreditation of Hospitals and the

Principles of Participavion in the Fiederal Health TIrsurunce

Program for the Aged.

(2) There shall be no liability on the part of and no

cauvse of action of any nature shall arise against any hospital,

hospital medical staff or hospital disciplinary bedy, its

agents or emplovees, for any action taken in good faith and

without malice in carrying out the provisions of this act.

Section 14. Subsection (8) of s. 627.351, Florida

Statutes, is created to read:

627.351 Insurance risk apportionment plan.=-- >

(8) (a) The Department of Insurance shall, after consul=-

tation with insurers as set forth in paragraph (b), adopt a

temporary uom:w underwritino plan as set forth in paracgraph {d).

(b) FEntities Jicensed to issue casuvalty insurance as

defined in s. 624.605(1) (b), (§), and.(p), i'lorida Statutes, and

sclf-insurers authorized to issue medical malpractice insurance

under s. 627.355, Florida Statutes, shall participate in the

plan and shall be members of the Temporary Joint Underwriting

Association.

(c) The joint underwriting association shall operate

subject to the supervision 2nd aporoval of a board of governors

consisting of representatives of five of the insurers participat=-

ing in the joint underwriting association, an attorney to be
»

named by the Flerida Bar, a physician to cou:qaoa by the Florida

"Mcdical Association, a hocnital representative to be named by

the Florida Hospital Association, and the Insurance Commissioner

or his desiqnated representative emploved by the Departrment of

Insurance. The Insurance nona,mumo:mn,dn his rcpresentative

shall be the chairran of the board. .L ‘

(d) The temporary joint underwriting plan shall function

for a period not excceding three ycars from the date of its

adoption by the Department of Insurance and if still in existence

20
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1
at_the o E S 2=y Sxid i Y

% ! nd_of suczh three-year period, it shall automaticall

terminate. The plan shall previde professional liability or

malpractice coveraac in a standard policy form for all hospitals

licensed 3 i
under chanter 395, Florida Statutes, physicians licensed

under chapter 458, Florida Statutes, ostcooaths licensed under

che ri i i
apter 459, Florida Statutes, pediatrists licensed under chapter

461, Florida Statutes, dentists licensed under chapter 466,

Florid i (
1da Statutes, nurses licensed under chanter 464, Florida

S s rsi ; . :
tatutes, and nursing homes licensed under chanter 400, Florida

Sta i iati
statutes, or professional associations of such persons. The

plan shall include, but not be limited to, the following:

; 1. Rules for the classification of ricks and rates which

reflect past and prospective loss and expense expericnce in

diffcrent ar i i i
c arcas of practice and in diffecrent ocogranhical arcas,

. 2. A rating plan which recasonably recocnizes the prior

claims cxnericnce of insurcds.

3¢ vaocuuyouu as to rates for insureds vwho are retired,

Femi-rotired i
ctired, the cstate of a deceased insured, or part-time

rofessionals.,

4. Protection in an amount to be deternined by the

Insurance Ceo-rissioner and for those hospitals licensed under

chapter 395, Florida Statutes, whose policics have been can=

cclled since April 1, 1975, that have not been able to other-

wise sccure coverage in the standard market shall provide

continuous coverage at the limits available in the plan from

tho above date.

5. Rules to implement the orderly dissolution of the

plan at its termination.

6. The Insurance Comnissioner may, in his discretion,

require that insurers participating in the joint undccwriting

association offer excess coveraqe.
- —

(¢) Premium continqency asscssment.-=

1. In the cvent an underwriting deficit cxists at the

end of any year the plan is in effect, each policyholder shall

21

pay to the association a prerium contingensy assessinent rot to

evceed one~third of the annual premium payment paid by such

policyholder to the association. The association shall cancel

the policy of any policyholder who fails to pay the premiun

contingency assessment.

2. Any deficit sustained under the plan shall first

be recovered throush the premium contingency assessment. Con-

shall be adjusted for the

currently, the rates for insureds

next year o as to be actuarially sound. .

3. If there be any remaining deficit under the plan

aftér maximun collcction of the premium contingency asscscment,

such deficit shall be recovered from the companies participating

in the plan in the proportion that the net direct premiums of

each such momber written during the prececing calendar vear bears

to the agaqrcgate net direct premiuvms vritten in this state by

all members of the association.

Premiums as used hercin shall

‘mean premiums for the lines of insurance defined in s. 624.605(1)

(b), (j)., and !p), Florida Statutes, including premiums for

such coverage issued under package policies.

(£) The plan shall provide for one or more insurers

able and willing to provide nolicy scrvice through licenced

resident agents and claims service on hehalf of all other in=

surers participating in the plan.

(g) The Department of Insurance, prior to termination

of the plan, shall determine whether a need reasonably exists

for continuing coverage for those who have been insured by the

plan, as to claims solely for incidents which' occurred during

the existence of the plan.. If such nced is found, the Denart-

ment of Insuvrance shall estailish a wlan for the purchcse of

. L] af . .
such coverage for a reasonable time, prior to termination of

the plan. ,l\\\

(h) All hooks, records, cocuments OT audits relating

22



to the joint underwriting association or its operation shall

be open to public inspcction.
Section 15. Section 627.353, Florida Statutes, is
crecated to rcad:

627.353 Limitation of liability and paticnt's compensa=

tion fund.-- .

- (1) LIMITATION OF LIABILITY.--

(a) All hospitals licensed under chanter 395, Florida _

Statutes, shall, unless exemzcted under v:«nmnur: (c) of this

scction, ard all physicians and physician's assistants licensed

under chapter 453, Florida Statutes, ostcopaths licenscd

under chapter 459, Florida Statutes, and pcdiatrists licensed

under chapter 461, Florida Statutes, may, pay the yearly

assessment into the patient's comncénsation fund pursuant to

subscction (2) of this scction prior to practicing during any

i iN:

(b) Said licensed hospital, physician, physician's

assistant, ostcopath, or podiatrist shall not be liable for

an amount in excess of $100,000 for claims arising out of the

rendering of redical care or services in this state if at the

time the incident occurred giving rise to the causc of the

claim the hospital, physician, physician's assistant, ostcopath
or podiatrist:

—_—

1. had posted bond in the amount of $§100,000, proved

financial responsibility in the amount of $100,000 to the

satisfaction of the Insurance Commissioner through the estab-

lishment of an appropriate cscrow account, obtained medical

malpractice insurance in the amount of $100,000 or more from

private insurers or the joint underwriting association cstab-

lished under scction 14 of this act, or obhtained sclf-insurance

23

a5 provided in 5. 627.355, Plorida Statutes, nroviding coverage

in an amount of $100,000 or more, and

2. Nad paid for the year in which the incident occurred

for which the claim was filed the fee required pursuant to sub-

scction (2) of this scction.

(c) Any hospital that ng:.aoon one of the following pro-

visions demonstrating financial responsibility to mect claims

arising out of the renadering of medical care or services ip this

state shall not be recuired to particinate in the fund:

: 1. Post bond in an amount cguivalant to $10,000 for cach

hospital bed in said hospital not to exceced $2,500,000; or

2. Prove financial responsibility in an amount cguivalent

to $10,000 for cach hospital bed in said hospital not to cxceed

$2,500,000 to the satisfaction of the Insurance Comnissioner

through the establishiment of an appropriate escrow account; or

3. Obtain professional liability coverace in an amount

equivalent to $10,900 or more for cach bed in said hospital

from a privatc insurer, from the joint underwriting association

established under section 14 of this act, or throuch a plan of

gelf-insurance as provided in s. 627.355, Flecrida Statutes;

provided. hovever, no hospital shall be roguired to obtain such

coverage in an amount cxcencding $2,500,000.

(d) Any licenscd hospital, physician, physician's

assistant, ostconath, or pcdiatrist who doecs not meet the pro-

visions of paragraph (b) of this subsection shall be subject to

liability under law without regard to the provisions of this

s

section.

(2) PATIENT'S COMPENSATICH FUND, -~

AN
(a) The fund.--There.is crcated a "Florida Patient's

Corpensation Fund" hercinafter referred to as the "Fund", for

the purpose of paying that portion of any medical malpractice

claim which is in ecxcess of $100,000 as set forth in paragraph

24



(b) of subscction (1) of this section. The I'und shall be

liable onl)y for payment of claims acainst hospitals, phvsicians,

Xy o] .ot 3
physician's ascistants, ostcopaths and prodiatrists in compliance

with the provisions of paragranh (b) of cubzection (1) of this

section, and rcasonable and nccessary exzpnenses incurred in

payment of claims and fund adninistrative expenses.

(b)  Fund administratiod and ogeration.=--Managenent of

the fund shall be vestcd with the joint underwriting association

authorized by cccticn 14 of this act, hereinafter referred to as

the JUA. THe JUA shall operate subject to the supervision.and

approval of a Loard of governors consistinag of reorescntatives

e ; A . X
f five of the insurcrs particinating in the JUA, an attorncy

to be named by the Florida Bar, a physician to be nazed by the

Florida Mcdical Association, a hospital representative to be

naned by the rFlcrida llospital Association, and the Insurance

Cormissioner or his designated representative emnlowed by the

venartrent of Insurance. ‘The Insurance Commissioner or his

representative shall be the chairman of the board. In the event

of termination or dissolution of said JUA with respect to pro-

viding professional liobility or malpractice insurance, the JUA

shall continuc to operate for the purpose of fund management

as provided in this subscction.

(c) Fces and assessments.--Annually, cach licenced hos-

: AT I s A
pital, phvsician, physician's assistant, ostcopath or podia-

trist as sct forth in subsection (1) electina to connly with

paragraph (b) of subsection (1) of this scction shall pay the

feces established under this act for deposit into the fund,

which shall be remitted for deposit in a manner prescribed by

the Tnsurance Cernicsioner. The ceveraac nrovided by the fund

shall begin July 1, 1975 and run thercafter on a fiscal yecar

basis. For the first ycar of operation cach participating

licensed hospital, physician, physician's assistant, ostcopath,

25

or podiatrist covercd under the fund shall pay a fee for depcnit

into the fund in_the awrount of 51,000 for any individual and

$300 per bed for any hospital. The fce charged after the first

year of opecration shall consist of a base fece of $500 for any

{ndividual and $300 per bed for any hospital. In addition, after

the first year of ovperation additional fees shall be assessed

based on the following considerations:

. 4 Rk AN
u.vannu:mvnOmmonn~<oH0mm and expense experience in

different types of practice -nd in Qifferent geographical areas

within the state. .

——— e

2. The prior claims ewnerience of persons or hospitals

covered under the fund.

3. Risk factors for persons who are2 retired, semi-retired

or part-time professionals.

Said base fces may be adjusted dovnward for any fiscal year in

which a lesser amount would be adequate and in which the addi-

tional fee would not be necessary o maintain the solvency of

the fund. Said additional fecc shall be based on not more than

two geographical arcas with three categories of practice and

with a fourth catcgory which contemplates individual risk rating

for hospitals. The fund shall be maintained at not more than

$25,000,000, Fees shall'be set by the Insurance Comnissioner

after consultation with the JUA. Yothing contained herein shall

be construed as imposing liability for pavment of any part of

a fund deficit on the JUA or its member insurers. If the

JUA determines that the amount of roney in the fund is not

gufficient to satisfy the claims made against the fund in a

mm<o:.nwunuw year, the JUA shall cortify the amount of the pro-

jected insufficicacy to the Insurance Comnissioner and shall

request the Tnsurance Conmisscioner to levy a deficit assessment

against all 1ann»nmn==nw in the fund for that fiscal year. The

Insurance Commissioner shall levy such deficit assessment




ru:m:m~ such participants in amounts that fairly reflect the

classifications prescribed above and vhich are sufficicent to

obtain the meney necessary to meet all claims for said fiscal

KDDH.

(d) rund accounting and avdit.--

1. Monies shall b2 withdrawn from the fund only upon

vouchers apoproved by the JUA a's authorized by the Board of

Covernors. - .

2. All books, records, and audits of the fund shall be

open for rcasonable inspection to the acncral public.

3. Persons authorized to reccive deposits, withdraw,

{ssue vouchers or otherwise disburse any fund monics shall post

a blanket fidelitv bond in an amount recasorably sufficient to

protcct fund assets. The cost of such bond shall be paid from

‘the fund.

4. Arnually, the JuA shall furnish an audited financial

report to all fund participants_and to the pepartrent of Insur-

ance and to the Joint Legislative ruditina Committce. The

report shall be prepared in accordance with accepted accounting

proccdures and shall include income and such other information

as -may be required by the Departrent of Insurance or the Joint

Leqgislative Auditing Cernittee.

Ss. Monics held in the fund shall be invested in short-

term interest bearing investrents by the JUA as adninistrator,

provided that in no case shall said moncvs be invested in the

stock of any insurer participating in the JUA or in the parent

company or corpany ownind a controlling interest of said in-

surer. All income derived from such investments shall be

credited to the fund.

6., Any pcrson Or hospital participating in the fund may

withdraw from such wunnwnmm:mwo: at the end of any fiscal year;

however, such person _or hospital shall rcemain subject to any
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deficit asseasment pertaining to_any yCar in vhich_such person

or hospital participated in theo fund.

(e) Claims proccdures.=- .

1. Any person may file an action for damages arising out

of the rendering of medical care or services against a person

covered under the fund provided that the mcnmo: filing the claim

shall not recover acainst the fund any portion of a judgment for

damages arising out of the rendering of medical care or sevices

against a person covered under the fund unless the fund was

named as a defendant in the suit. If after roviewing the facts

upon which the claim is based it appcars that the claim will

oyxcoed $100,000, the fund shall appear and actively defend itself

when named as a defendant in the suit. In so defending, the fund

shall retain counsel and pay out of the fund attorney's fces and

expenses including court costs incurred in defending the fund.

The .attornev or law firm retained to defend the fund shall not

be retained or emploved by the JUA to perform legal scrvices

for the JUA other than thosc directly connected with the fund.

The fund is authorized to negotiate with any claimants having

a judgment exceeding $500,000 to recach an agreement as to the

manner in which that portion of the judement exceeding $500,000

is to be paid. Any judgment affccting the fund may be appealed

under the Florica Appellate Rules of Procedure as with any

defendant.

e e

2. It shall be the responsibility of the insurer or

gelf-insurer providing insurance or sclf-insurance for a hos-
> :

pital, physician, physician's assistant, ostcopath or podiatrist

who is also covercd by the fund to provide an adecguate defense

on any clain filed that potentially affects the fund with re-

spect to such insurance contract or sclf-insurance contract.

The insurer shall act in a fiduciary relationship with respect

to any clain affocting the fund. No settlement excceding
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100,000, cr any other ancuat whach nccmalhaﬁcuar payroat_ by

|

aporosed by the JUA.

- Hhe——

the fund, shall be aarzed to unless

3. A person who has recovered a final judgrent or a

scttlement approved by the JUA acainst a hospital, physician,

physician's assistant, ostcopath or podiatrist, who s covered

by the fund may file a claim with the JUA to recover that por-

tion of such judginent or scttlement which is in excess of

$100,000 as set forth in paracraph (b) of subscction (1) of

this scction. In the event the fund incurs liability excceding

$1,000,000 to any person under a single occurrence the fund

chall pay not rore than $1,000,000 per year until the claim

. has been paid in full.

4. Claims filed against the fund shall be paid in the

order reccived within 90 days after filing unless anpcaled by

the fund. If the fund does not have cnough money to pay all of

the clairms, claims received after the funds are exhausted shall

be irmmediately payable the following yecar in the order in which

they were received.

5. If a person or hospital participating in the fund

has coveraace in excess of $100,000, ke shall be liable for

losses up to the arount of his coverage, and he shall rcceive

an _appropriate reduction of his assessrent for the fund. Such

rcduction shall be granted only after that person has proved

to the saticfaction of the JUA that he has such coveraac.

Section 16. If any provision of this act or the appli-
cation thcreof to any person or circumstance is held invalid,
the invalidity shall not affect other provisions or applica-
tions of the act which can be given cffect without the invalid
provision or application, and to this cnd the provisions of
this act are declarcd severable,

Scction 17, This act shall take ecffect upon becoming

law,



