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The American Association of Clinical Urologists received approval of
its application for Supporting Menbership in the Medical Liability Commis-
sion by the MIC Executive Committee at the latter's meeting in Chicago on
May 29. The AACU will become the twentieth Supporting Member Organization
as soon as the Executive Committee approval is ratified by the full Board
of Commissioners at its Fall meeting.

The AACU Commissioner to the MIC will be its President, Russell B.
Carson, M.D., of Fort Lauderdale, Florida. He is expected to designate
the AACU Alternate Commissioner in the near future.

* * *

The American Hospital Association's Board of Trustees, in action ta-
ken on May 16, granted stand-by authorization to establish an AHA cap-—
tive professional liability insurance company. The triggering mechanism
would require requests from at least two different state hospital associ-
ations involving at least 100 hospitals and $5,000,000 in premiums. The
company would be financed through stock subscriptions by the AHA and is
intended for operation only in the event of a lack of insurance availabil-
ity.

* * *

A Florida orthopaedic surgeon has filed a $2,500,000 lawsuit against
two former patients and their attorneys who had previously sued him for
alleged malpractice.

John B. Sullivan, M.D., of Fort Pierce, Florida, alleges that the
suits against him were "frivolous," but that they were directly respon-—
sible for the loss of his medical liability insurance in late 1971. He
has since been able to acquire coverage.

The suit charges malicious prosecution of a civil suit, negligence,
conspiracy, and abuse of the judicial process. Doctor Sullivan has re-
ceived the endorsement of the Florida Medical Association, together with
an FMA contribution for legal research. Ellis Rubin, Esq., of Miami,
Doctor Sullivan's attorney, stated that the case is likely to be a land-
mark decision. "I think this case will have a definite effect on mal-
practice throughout the United States," Rubin said. "It will cause at-
torneys to reflect, before they file suit, whether or not they have a
valid course of actions.”

A MONTHLY SUMMARY OF EVENTS AND TRENDS IN MEDICAL-RISK-BEARING AND PROFESSIONAL LIABILITY

PREPARED BY THE MEDICAL LIABILITY COMMISSION, CHICAGO, ILLINOIS



MLC EXECUTIVE COMMITTEE MEETS IN CHICAGO

The Executive Committee of the Medical Liability Commission held its second
business meeting of the year at the O'Hare Hilton in Chicago, Illinois, on May 29.
Presiding over the meeting was MLC Chairman Charles A. Hoffman, M.D.

In actions taken at the meeting, the Committee

* approved continued pursuit of an Internal Revenue Service 501(c)3 tax sta-
tus for an auxiliary foundation to function as an educational and research
arm of the MLC.

x empowered the Executive Director to invite representatives of the Pharmaceu-
tical Manufacturers Association to the Fall Board of Commissioners' meeting
as observers.

* requested that notice be sent to all Commissioners, Alternate Commissioners,
and Executive Directors of Supporting Member Organizations announcing the
compilation and availability of the MIC state legislative summaries.

%+ concurred with the proposal of Commissioners Robert J. McNeil, M.D., and
Maurice M. Hoeltgen, M.D., to develop an official MLC "position paper" de-
fining malpractice.

The Committee also heard staff reports on the progress of MLC COMMENTARY, the
state legislative summaries, the proposed MLC national seminar on professional lia-
bility, and the committee staffing program.

MLC Chairman Hoffman, in his Chairman's Report, recounted his many speaking en-
gagements nationwide during the past several months and reported on the improving
visibility of the MILC among health-care providers throughout the country.

The Committee engaged in detailed discussion on several key topics. It reached
a consensus that the MLC should endeavor to notify Commissioners, Alternate Commis-—
sioners, and Supporting Member organizations of important public hearings on Federal
and state professional liability legislation. It also felt that additional position
papers should be developed advocating mechanisms at the local levels to prevent non-
meritorious nuisance suits, and to explain and affirm a position on proposed no-
fault insurance. The Committee discussed several types of witness lists in court
proceedings that are being circulated, which were brought to the Committee's atten—
tion by Commissioner Maurice M. Hoeltgen, M.D. Further, the Committee discussed
the procedures of insurance companies in apportioning awards, disclosing claims,
and clarifying the records of providers against whom claims have been made, and de-
bated various ways and means of improving those procedures.

Attending the meeting were Chairman Hoffman, Vice-Chairman J. Gerard Converse,
M.D., Secretary-Treasurer Jay H. Hedgepeth, Esq.., Commissioner John H. Budd, M.D.,
Commissioner C. Rollins Hanlon, M.D., Comissioner Herbert A. Holden, M.D., and

Commissioner Robert J. McNeil, M.D. Guests attending were Comissioner Maurice M.
Hoeltgen, M.D., and Commissioner Walter W. Whisler, M.D.
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NAIC MEETS IN SEATTLE

The National Association of Insurance Commissioners held its annual meeting in
Seattle from June 9 to 12. The NAIC D-4 Subcommittee on Professional Liability al-
so met at that time.

In action taken at the meeting, the D-4 Subcommittee, in cooperation with the
Blanks Committee, has designed a new reporting form which is a revision of that ocon-
tained on page fourteen of the Annual Statement of Insurance Carriers. The new form
separates physicians from hospitals by breaking up premiums and losses into four
classifications: (1) Physicians (2) Hospitals (3) Other Health-Care Providers and (4)
Other Health-Care Institutions. Although no effective date for initiation of the
form was determined, the NAIC urged that July 1 be made the effective date, while

the insurance industry suggested January 1, 1976.

With regard to the closed-claim study now underway, the D-4 Subcommittee heard
debate as to whether the NAIC, the U.S. Department of Health, Education, and Welfare
(HEW) , or an independent entity should be entrusted with management of the data bank.
The NAIC expressed opposition to HEW involvement in that matter, while HEW felt that
it ought to receive some control, particularly with regard to the form to be used,
due to the fact that the General Accounting Office requires the monitoring of such
projects wherein Federal funding is being employed.

The NAIC suggested that outstanding as well as closed claims be examined in the
study; however, representatives of the insurance industry objected to the proposal.
The Subcommittee agreed to eliminate outstanding claims from the study, but will in-
clude the suggestion again at the December, 1975 NAIC meeting unless good cause to
the contrary is shown by carriers.

Mr. Warren Cooper of Chubb and Son, Chairman of the Industry Advisory Panel to
the D-4 Subcommittee, stated that the closed-claim study may possibly permit both
the industry and legislatures to more accurately evaluate proposed state legislation
on professional liability.

Although no date has been established for the next meeting of the D-4 Subcommit-

tee, the NAIC stated that it would not be held any earlier than mid-July. The next
meeting of the full NAIC will be held in December in Puerto Rico.

STATE LEGISLATIVE ACTIVITY CONTINUES

States are continuing to adopt various types of legislation on professional lia-
bility while others are creating study commissions to recommend such legislation for
upcoming legislative sessions.

In California, SB864 has been enacted. It creates a county-by-county joint un-
derwriting association, changes the statute of limitations to toll for two years from
date of occurrence, limits attorney contingency fees, limits recoveries to $208,000
payable periodically, eliminates provider liability for oral contracts, and presumes
acceptance of all provisions by providers and patients by January 1. 1976
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American College of Surgeons

55 EAST ERIE STREET, CHICAGO, ILLINOIS 60611

June 21, 1975

Robert W. Tilney,Jr., MD, FACS
President, New Jersey Chapter - ACS
21 Perry Street

Morristown, NJ 07960

Dear Doctor Tilney:

Mr. Ellenberger called me on June 20 to discuss the proposed meeting of the
Council of the New Jersey Chapter to discuss professional 1iability related
matters. It is my understanding that you plan to review Chapter actions on
the announced “work slow down" of the anesthesiologists; appropriate Chapter
involvement in state legislative matters,and the possibility of taking a
position on the concept of physicians' counter-suits against patients and legal
counsel whose professional 1iability litigation is without merit.

The Board of Regents has not authorized any Chapter to formally take a position

in support of any unified work slow down or stoppage of services to patients or

to espouse any such actions by Fellows of the College. The Regents understand the
seriousness of the problem, but they do not feel that surgeons can help ameliorate
the nature of the problem by threats of strike or support of other medical disciplines
who select to act in that manner. The public you serve will not provide you with

the necessary support to seek appropriate remedies if your actions are those of a
union rather than as the professional persons you are.

The Board of Regents has encouraged Chapters to coordinate their efforts in the leg-
{slative arena under the umbrella of the state medical society. Chapters are urged
to maintain a close 1iaison with the state medical society for the purposes of
seeking appropriate legislative relief as well as offering the services of the Fellows
to the end that the public can be informed about the issues and the public's help
requested in urging legislators to adopt remedial legislation.

Medical splinter groups espousing pet legislative reforms have not contributed to

the needed unified medical approach to legislators. The California experience is a
case which bears out this contention. The anesthesiologists of Northern California
were mouse-trapped by agreeing to a legislative bill which was not adequately explained
to the five anesthesiologists who agreed to return to work based on the legislator's
explanation. It was only after the damage had been done - appearance before the news
media - that these physicians learned from the medical society's legal counsel that
they had agreed to provisions in the bi11 which the physicians had been fighting. No,
the physicians had not asked anyone from the medical society to accompany them to this
legislator meeting; they thought they could handle the negotiations without professional
legislative assistance.
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Legislative relief is not going to be passed encompassing all of the changes many
physicians a should be made to ameliorate the current crisis situation. Com-
petent legislative counsel can acquaint you with those {ssues which may be addressed
by a legislative body. A visceral reaction on the part of physicians will not get
the job accomplished. Compromise 1s the way of doing business in legislative bodies;
there isn't tolerated an all or nothing attitude.

Counter-suits by physicians have been tried in three different jurisdictions in
the United States and all of those suits have been lost by the counter-suing physicians.
There are very stringent rules established by the courts which have to be satisfied
{f a phystcian is to successfully charge a patient and his lawyer in a counter-suit.
One would have to have written proof of actions by the patient and his counsel which
damaged the physician in order to secure damages from them.

Another negative which makes it unwise to seek to publicize a Chapter's action
encouraging counter-suits by its members is the public reaction. On one hand you

are trying to enlist the public to help you secure legisiative relief and on the
other hand you are saying to the public physicians will sue 1f you bring an action
which is judged to be without merit. The plaintiff's lawyers would have a field

day with such an action making physicians look very bad in the eyes of the public

and in the eyes of the legislators from whom you are trying to get legislative relief.

Althofigh these are trying times, do not react in a manner which ultimately will
destroy what credibility you as physicians have by taking actions which will be
twisted and turned against you. Permit me to offer you and your colleagues more
than twenty years of experience in the political and legislative arenas before you
take any action which may be contrary to College policies or affect your professional
posture in New Jersey.

Best wishes.
Sincerely,
n W. Pompelli
artment of Organization
JWP:J
cc: Elmer L. Grimes, MD, FACS
Peter J. Guthorn, MD, FACS

C. Rollins Hanlon, MD, FACS
Mr. Arthur R. Ellenberger+—



AMA "Forum For Medical Affairs" June 15, 1975 Page 1
"Malpractice - Just Whose Baby is it?"

oger O. Egeberg, M.D., Special Assistant to the Secretary of HEW for Health

Policy: Dr. Egeberg addressed his remarks to where he thought we could cut the
incidence of suit. This statistical analysis shows that the most common
occurrence which starts a suit is a fall. gituations conducive to injury

in hospitals or offices must be corrected. The patient that has fallen
elsewhere and reports for treatment must be recognized as a potential suit
and handled with care. Statistics next show that many doctors have had no
suits and some havehad three or more. There is indication that some
personalities antagonize patients and the simple answer is to be nice. The
third factor is "false expectation" and this goes beyond informed: consent.
Many now feel that since they are in the hands of a specialist they expect
excellent results. This problem will continue until we convince the public
of a more realistic approach. Not too long ago if a patient had his leg broken
in twenty places, he was satisfied with the result of walking again. Now he
will sue if the leg turns out one half inch shorter. We cannot hope for an
immediate change which completely ruleS out' juries. Both lawyers and judges
do not want to see the dueling ground of the courtroom lost. Insurance
companies only halfheartedly want some change because they still desire to
handle large premiums. Insurance Commissioners are not interested in doing
anything to assist the situation. Dr. Egeberg believes that a large part of
the mechanics of the problem is. in the Statute of Limitations and Res Ipsa
Logquitur. State Legislation can do much here. But beyond the mechanics,
Doctors are expected to have a thousand batting average and these unrealistic
expectations do not plague the lawyers O other professions. There is some
sentiment for limiting the number of cases which go before the jury system,

but most people will not go for abandoning our current liability system. We
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must all work toward a realistic, pragmatic and useful method of using our
sourts.

James J. Stewart, EsJ.. counsel for Indiana State Medical Association and

Author of the Indiana Physicians' Compensation Act: Mr. Stewart stated that
Indiana felt they must solve the problem with new radical surgery. They
did not get all they sought but aimed for the following:

1) Removal of malpractice action from the jury system.

2) Create a cap Or limitation on awards -- combined with a catastrophic
injury fund.

3) Outlaw actions based on where the result was expected to be perfect.

4) Reduce Statute of Limitations to two years for adults and six years for
minors.

5) Reduction of contingency fee.

6) Financial responsibility for all health care providers.

7) Retain most of tort law including Res Ipsa Loquitur and Informed Consent.
8) A comprehensive reporting system.

9) Effective peer review which would eliminate the bad doctor.

10) That all work be done constitutionally without expense to taxpayer.

11) Form a risk pool for those who cannot get insurance at reasonable rates.

Gilbert M. Wilhelmus, M.D.,President, Indiana State Medical Association:

Dr. Wilhelmus stated that the people of Indiana passed the legislation which
the Doctors suggested after everything was explained to the public through

an extensive campaign. He stated that it was a mistake to start any solution
to this problem with a Doctor-Lawyer OXr Doctor-Insurance Company fight ,and
people don'tcare how much you pay until you explain exactly how much the cost
is to them. He was given one man decision power on this campaign and he
hired a dynamic lawyer. He also hired two lobbyists, one Republican and one

Democrat.
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One of them was a past speaker of the House and had much influence.

ur. Wilhelmus stated they developed a "Health Care Provider Bill®. They

even provided Chiropractors to The Medical Society Office because they wanted
all health providers to influence their legislators. They were then faced
with the joint problem of educating their doctors and educating the public.
They got much free TV time and made sure that all their speakers told a simple
true story backed by facts ,and presented the problem of the public paying the
pbill. Placards were placed in each doctors office with pamphlets urging the
people to write legislators for action. They hired a PR firm and tried
advertising on TV, but this campaign backfired with commentators stating that
physicians were buying public opinion,and they stopped this advertising. There
was no strike or slowdown in Indiana and not even a mention of it,and

Dr. Wilhelmus stated that we got the, "people and unions behind us." The UAW
“id nothing to help, but the steelworkers did. He urged that the physicians
get to know their legislators. He complimented Dr. Egeberg for coming to
Tndiana from his HEW offices in Washington to assist them as a speaker and
with their legislators. Indiana increased its membership dues $10.00 per
member and this provided an additional $20,000 but they spent $60,000 and
must go to their membership for further dues increase. At the height of

the campaign they sent two or three letters or information Bulletins to each
physician in the State each week. One of the direct results of the campaign
is that claims incurred insurance is now available to all including new

residents and interns who could not obtain this.

John J. Coury,Jr.,M.D., Past-President, Michigan State Medical Society:

Dr. Coury stated that they are in the midst of a campaign similar to the

one in Indiana but they do not have a conservative legislature like Indiana.
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They are attempting to:

, Limit contingency fees (their current limitations are not as good as the
New Jersey limitation.)

2) They are stressing to the public that there are "no guarantees”.

3) They are seeking legislation which requires all insurance carriers to
report their statistics rapidly.

4) Their Good Samaritan Act now applies in hospitals with the exception of
the emergency room,and unless there is '"gross neglect",They are working
on an insurance pool as insurance is currently available,but not at a

reasonable cost.

5) They are attempting through legislation to have the medical society take
over the insurance fund.

6) They are seeking legislation to insure that the State Licensing Board
receive all registration fees instead of their going into the General
State Treasury.

7) They are attempting to put through a new licensing act.

8) They are reducing their Statute of Limitations to two years but could
not include minors. (This Bill has passed one house)

) They have introduced a bill for an arbitration panel (This Bill has
passed one house)

10) They went directly through the public and through Media as did Indiana.

11) They fought the Senator Kennedy approach at the national level as the
"carrot and stick approach."”

Dr. Coury ended his remarks by stating that he listened to retired Chief
Sustice Weintraub of the New Jersey Courts who seems to expect that a
professor expert should solve the entire matter. Dr. Coury believes that
this is not realistic and that you must involve the public, and through them
the legislators at the state level.

Ralph Emerson, M.D., of the Medical Society of the State of New York:

Dr. Emerson stated that they hired a PR firm and they generated 200th petitions
and letters sent to Senators and Assemblymen. They had to answer a volume

of correspondence from legislators and the public and they appeared on many
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TV shows. Physician popularity peaked immediately prior to the "job slowdown".
e public and the legislators started reacting adversely when people began
losing their jobs ,and the unions who had been with us were turned off when
their union personnel at hospitals could not work.
They achieved New York State Legislation which allows them to set-up their
own insurance company. This insurance company is licensed and ready to
operate on July 1, 1975. The Governor set-up a Blue Ribbon Panel on Professional
Liability to make specific recommendations of the Senate and members of the
Assembly. There are two doctors on this panel. New York did not get either
a limitation of contingency fees or a top limit on awards. Dr. Emerson felt
that if awards continue to spiral upwards as in the last few years, they will
shortly equal the gross national product. The physicians in New York are
working with the State Hospital Association. They have an arbitration board
to which a patient can bring his own lawyer but this lawyer before the Board
is paid on a per diem, not on a contingency basis. They have set-up a panel
to work closely with the Bar and have lawyers, consumers and physicians on the
panel. Dr. Emerson reported that, with the exception of the work slowdown
period, public acceptance of their programs has been good. They feel that

more adequate peer review will help their situation and they are working on this.

The New York delegation has introduced Resolution #20 to the AMA House of
Delegates on the subject of "Voluntary Malpractice Arbitration". (note Resolution
420 was debated in Reference Committee H and the House decided to refer this
Resolution to the AMA Board of Trustees for implementation.)

-30-
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Legislative Roundup

A Weekly Report on National Medical Legislation

Congressional Recess Begins......The Senate and House have recessed for an
Independence Day break of eleven days leaving crucial health issues including
health manpower, national health insurance, termporary health insurance for the
unemployed and HMO amendments pending. Upon the return of Congress July 9, action
on certain of these subjects is expected to begin immediately, although an antici-
pated month-long Congressional recess in August may prevent final action until
autumn.

Slated for action July 9 in the House Rules Committee is H.R. 5546, the Health
Manpower Act. If given favorable action by the Rules Committee, as is expected
the controversial proposal will be scheduled for debate on the House floor. In
the Senate, the Labor and public Welfare Health Subcommittee has rescheduled its
hearings on S. 1737, the Clinical Improvement Act of 1975, for July 16-17.

NHI Hearings......Representative Dan Rostenkowski (D-111) Chairman of the Sub-
committee on Health of the Committee on Ways and Means has announced the second
stage in the Subcommittee's consideration of national health insurance. This
stage will involve small panel discussions on the broad issues regarding NHI.

The Subcommittee will form these small panels from members of the Advisory Panel
on National Health Insurance which it established earlier this year. The four
days of hearings are set to begin July 10, 1975, and are to be continuted on
July 11, 17, and 24.

In addition, on July 31, ‘the Subcommittee will meet to consider aspects of
Medicare it will address in public hearings held after the August recess. Included
in the discussion will be possible action on recent DHEW Medicare regulations which
were the subject of a public oversight hearing on June 12, 1975.

Weinberger Resigns......HEW Secretary, Caspar W. Weinberger, has formally announced
his long anticipated resignation which will be effective Autust 10, 1975. As his
successor, President Ford has nominated David Mathews, President of the University
of Alabama. Mathews, 39, has been President of the University since 1969, at which
time he was the youngest President of a major American university. He holds under-
graduate and master's degrees from the University of Alabama and a doctorate in
the History of American Education from Columbia University.

Labor-HEW Appropriation Passes House......By a 368-69 vote Thursday the House
passed H.R. 8069, the fiscal year 1976 appropriations bill for federal health and
labor programs. The bill was passed despite Administration opposition to the total
appropriation figure of $45 billion, exceeding by $870 million the amount requested
by President Ford. The House accepted an amendment offered by Representative
Edward Roybal (D-Cal) adding $30.9 million for maternal and child health programs
and rejected an amendment that sought to prohibit federal funding of abortions.

The next edition of Legislative Roundup will be published July 11, 1975.

Council On Legislation, American Medical Association, 535 N. Dearborn St., Chicago, 11l. 60610
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COLLATERAL SOURCE LAW

BE IT ENACTED by the Senate and General Assémbly of the

State of New Jersey:

1) Measure of Damages-Special Damages-Actual Economic

Loss —— In any action for damages for perscnal injury in which

1iability is admitted or establisﬁed, the damages awarded may
include actual.economic losses suffered by the claimant by
reason of the personal injury, including, but not limited to
cost of reasonable and necessary medical care, rehabilitation
services, and custodial care, loss of services and loss of earned
income, but only to tbe extent that such costs are not paid or
payable and such losses are not replaced, or indemnified in
whole or in part, by insurance,Jor governmental eméloyment or
service benefit programs oI from any other source except the
assets of the claimants or of the members of the claimants
jmmediate family.

2) Evidence-Admissibility Damages-Actual Economic Loss --

In any action for damages for personal injury where it is alleged
that the claimant suffered economic loss by reason of such injury,
including but not 1imited to the cost of medical care, custodial
qare or rehabilitati;ﬁ sefvices, loss of seryices, and loss of-

earned income, evidence shall be admissible on the issue of

damages which tends to establish that any such cost or expense.-



was paid for or payable by or any such economic loss was replaced
of indemnified, in whole or in part, by insurance or governmental,
employﬁent or service benefit programs O from any other source
except the assets of the claimant or the claimants immediate
family.

This act shall take effect immediately.
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RES IPSA LOQUITUR

BE IT ENACTED by the Senate and ioneral Assembly of the

state of New Jerseys
ry —— No liability

Evidence-Medical Neqgligence-Proof of Iniju

for personal injury or death shall be imposed against any provider

of medical care based on-allegéd hegligencé in the performance

of such care unless expert medical testimony is presented as to

the alleged deviation from the accepﬁed standard of care in the

specific circumstances of the case and as to the causation of

the alleged personal injury or death, except that such expert

medical.testimony shall not be reguired and a rebuttable inference

that the personal injury or death was caused by negligence shall
arise where evidence is presented that the personal injury or

death occurred in any one O more of the following circumstances: -

(1) A foréign'substance was unintentionally ieft within the body
of a patient following- surgery, and (2) A.surgical procedure was
performed on the wrong patient or the wrong organ, limb or part

of a patient's body .

This act shall take effect immediately.
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STATUTE OF LIMITATIONS

AN ACT to amend Title 2a:14-21 of the Revised Statutes limitation
of actions and extension of periods by reason of infancy or

other matters.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1) If any person entitled to any of the actions oOr
proceedings specified in sections 2A:14-1 to 2A:14-8 orx sectiqns
2A:14-16 to 2A:14-20 of this title or to a right or title of
entry under section 2A:14—6 of this title is or shall be, at the
time of any such cause of action or right or title accruing,
under the age of 21 years, Or insane, such person may commence
such action or make such entry, within such time as limited by
said sections, after his coming to or being of full age or of
sane mind. |

2) Howevér, any action at law for aﬁ injury to the person
caused by the wrongful act, neglect, or omission of another ﬁust
be brought within 10 years after the date that the act, omission,
or occurrence alleged to have caused injury to the person
occurred or by age 23, whichever is sooner.

3) This act shall take effect immediately.



STATUTE OF LIMITATIONS

AN ACT to amend Title 2A:14-2 of the Revised statutes limitation

of actions for injuries to the person by wrongful act.

BE £T ENACTED by the Senate and qeneral Assembly of the
State of New Jersey:

1) Every action at law for an injury to the person ééuéea
by the Qronéfui act, neglect, or default of any person within
this State shall be commencéd within 2‘years next after the
cause of any such action shall have accrued.

2) A cause of action shall accrue under this act on the
date that the act, omission, or occurrence alleged to have caused
injury to thevperson occurred.

3) Any action for damages as the result of injury to the
person brought after ﬁhe period of limitations contained in this
act shall ﬁe barred from hearing‘by the éoﬁrts of this State.

4) This act shall take effect immediately.

\
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COLLATERAL SOURCE LAW

BE IT ENACTED by the Senate and General Assembly of the

state of New Jersey:

1) Measure of Damages—-Special Damages—Aqtuél Economic
Loss —-- In any action for damages for perscnal injury in which
1iability is admitted or established, the damages awarded may
include actual.economic losses suffered by the claimant by
reason of the personal injury, including, but not limited to
cost of reasonable and necessary medical care, rehabilitation
services, and custodial care, loss of services and loss of earned
income, but only to the extent that such costs are not paid or
payable and such losses are not replaced, or indemnified in
whole or in part, by insurance, or governmental emﬁloyment or
service benefit programs OI from any other source except the
assets of the claimants cr of the members of the claimants
immediate family.

2) Evidence-Admissibility Damages—Actual Economic Loss --

In any action for damages for pexrsonal injury where it is alleged
that the claimant suffered economic loss by reason of such injury,
including but not 1imited to the cost of medical care, custodial
care Or rehabilitatiéﬁ services, loss of services, and loss of

earned income, evidence shall be admissible on the issue of

damages which tends to establish that any such cost or expense.



was paid for or payable by or any such economic loss was replaced
of indemnified, in whole or in part, by insurance or governmental,
employﬁent or service benefit programs or from any other source
except the assets of the claimant or the claimants immediate
family.

This act shall take effect immediately.
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RES IPSA LOQUITUR

BE IT ENACTED by the Senate and General Assembly of the

state of New Jersey:

Evidence-Medical Negligence-Proof of Injury —-- NO liability

for personal injury or Jeath shall be imposed against any provider

of medical care based on alleged negligence in the performance

of such care unless expert medical testimony is presented as to

the alleged deviation from the accep£ed standard of care in the

specific circumstances of the case and as to the causation of

the alleged personal injury or death, except that such expert

medical testimony shall not be required and a rebuttable inference

that the personal injury or death was caused by negligence shall

arise where evidence is presented that the personal injury or

death occurred in any one Or more of the following circumstances:

(1) A foréign-substance was unintentionally jeft within the body

of a patient following- surgery, and (2) A surgical procedure was

per formed on the wrong patient or the wrong organ, limb oOr part

of a patient's body.

This act shall take effect immediately-



MénE

STATUTE OF LIMITATIONS

AN ACT to amend Title 2A:14-21 of the Revised Statutes limitation
of actions and exteénsion of pericds by reason of infancy or

other matters.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1) If any person entitled to any of the actions Or
proceedings specified in sections 2A:14-1 to 2A:14-8 or sectiqns
oA:14-16 to 2A:14-20 of this title or to a right or title of
entry under section 2A:14-6 of this title is or shall be, at the
time of any such cause of action or right or title accruing,
under the age of 21 years, OX insane, such person may commence
such action or make such entry, within such time as limited by
said sections, after his coming to or being of full age or of
sane mind.

2) However, any action at law for an injury to the person
caused by the wrongful act, neglect, oOr omission of another must
be brought within 10 years after the date that the act, omission,
or occurrence alleged to have caused injury to the person
occurred or by age 23, whichever is sooner.

3) This act shall take effect immediately.
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STATUTE OF LIMITATIONS

AN ACT to amend Title 2A:14-2 of the Revised Statutes limitation

of actions for injuries to the person by wrongful act.

BE £T ENACTED by the
$tate of New Jersey:

1) Every action at 1
by the wrongfui act, negle

this State shall be comren

Senate and General Assembly of the

aw for an injury to the person caused
ct, or default of any person within

ced within 2 years next after the

cause of any such action shall have accrued.

2) A cause of action
date that the act, omissio

injury to the person occur

shall accrue under this act on the
n, Or occurrence alleged to have caused

red.

3) Any action for damages as the result of injury to the

person brought after the p
act shall be barred from h

4) This act shall ta

eriod of limitations contained in this
earingAby the courts of this State.

ke effect immediately.
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AMERICAN HEALTH SYSTEMS, INC.

215 MARKET STREET + SAN FRANCISCO, CALIFORNIA 94105 - TELEPHONE (415) 391-5074

May 30, 1975

John J. McGuire, M.D.,
President

Medical Society of New Jersey
315 W. State St.

Trenton, N.J. 08618

Dear Dr. McGuire:

This letter is in response to your recent request regarding our suggested
approach to assisting the Medical Society of New Jersey in formulating an
effective strategy to deal with the professional liability insurance problem.
Recently, Sherry Huff of our firm conducted a national survey of medical
society activity in this area. She observed after conversation with MSNJ
staff that the Society appeared conteht with the services of both Chubb and
the Joseph A. Britton Agency. The Medical Defense and Insurance Committee
has also organized what appears to be a successful Loss Control Program which
utilizes the local society Medical Review and Advisory Committees.

It seems to me that these are indeed excellent programs but, by themselves,
are no talisman to ward off the increasing number of suits and more generous settle=
ments and jury awards. Perhaps a more accurate assessment of your situation is
that you are in the eye of the storm and should take advantage of the calm to
prepare yourself for the demands of the future. | suggested that we would be
interested in providing technical assistance and research services to assist MSNJ
to prepare a new professional liability posture.

In looking at the malpractice crisis around the country, certainly
California is no exception, one quickly concludes that no single source has
enough information (or motivation) to speak authoritatively with respect to the
size or nature of the problem, or the long term social, medical or economic
implications of the many proposed solutions fo the problem. With this in mind,
| propose that American Health Systems undertake a series of studies on the mal-
practice issue which would prepare your decision makers to formulate an en-
lightened and comprehensive response which would be protective of both the
public and the doctor's interest. Such an undertaking might consider several
different study topics simultaneously, for example:
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¥ The direct and indirect costs of malpractice claims:
a. for the population at large

b. for federally supported programs (the Federal
government closely associates PSRO and malpractice)

2. Alternative classifications of institutions and practitioners for
rate making purposes.

D Recommended methods of minimizing the cost of litigation

4. A contingency plan for a physician owned professional
liability carrier with a residual risk back up (JUA) for
high risk practitioners. This plan should be prepared in
the event the traditional market-place fails.

LS Conduct studies and evaluate alternatives to the settlement of
malpractice disputes such as no fault, compensation panels, pre-
litigation screening, arbitration and mediation, including per-
formance evaluation of the Loss Control Program.

6. An evaluation of existing incident prevention and risk manage-
ment techniques and recommended claim prevention models to
be implemented and the development on on-going evaluation
methodology

These are highly complex issues which, to my knowledge, have not been
suitably addressed anywhere in the country. Even if they were, each area of
the country represents a distinct underwriting and risk management problem re-
quiring individual assessment. | propose to address these issues in a highly
specific way making use of all pertinent data. In order to secure these data,
the study must have official sanction of the Society and its authorization to
secure from the present carrier pertinent claims and membership data. Perhaps
| can best illustrate our specific approach by suggesting some of the sub-
topics or techniques which would be used to address the major issues, for example:

a. A study of claims processed to determine the characteristics
and disposition of claims and the character of the injury. The
study would include an evaluation of the nature and size of
the award in comparison to the injury, the patient, the doctor,
the practice setting and the geographical location.
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b. A study of carrier expenses and premium to determine whether
increases in premium are justified, and if so, the characteristics
of the classes of insureds that necessitate the increase. Much of
this information would come from the claims study and tables
would be prepared distributing claims exposure in categories such
as setting of the procedure, the procedure itself, educational
background of the physician, age or experience, or Board certi-
fication status, etc. An express distribution of the premium
dollar would result. How much ultimately goes to the patient,
attorney, court costs, administration, etc.

oyl An assessment of the carrier's claims reserve methods, distribution
of investment income, level of administration expense, adequacy
of record keeping, etc.

d. A consideration of alternative ways and means of compensating
defense attorneys including the scheduling of contingency fees.
| understand you presently have a contingency fee schedule in
New Jersey.

e. An analysis of the capability and continuing responsibility of the
providers licensing board with respect fo professional liability
and competence. Should the board have disciplinary responsi-
bility including the right to censor, to place on probation, to
suspend or revoke based on incompetence demonstrated in pro-
fessional liability experience. Should the Board become a cen-
tral data repository on malpractice settlements by maintaining
a file which would include, for example, the nature of claim,
damages asserted, injuries alleged, attorney's fees and expenses
incurred.

f. An estimate of the social and actuarial consequences of reducing
the statute of limitations to various levels.

6 An analysis of methods of achieving reasonable limits on the amount
of recovery. What are the components of recovery ? What criteria
can be established to determine reasonableness? Who establishes the
criteria? Should cost and fees be considered separate from the award?
Should collateral attack by health and accident carriers on the mal-
practice settlement be permitted? What is the impact of collateral
attack on the cost or size of the award? Should the construction
of the award be compartmentalized, for example, a specific award
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for past medical expenses, future medical expenses including
rehabilitation, lost income, court costs, attorney's fees, etc.
What is the impact of ad damnum on settlements?
h. Lastly, an estimate of the universe of iatrogenic injuries in an

effort to determine how many meritorious small claims never
reach the system because of the bias to potentially large awards.
The basic question is, of course, the impact of various mal-
practice proposals on this reservoir of unreported claimants. In
a no fault system, perhaps, the introduction of these claimants
might overwhelm the savings brought on by restricting the size
of the award on the high end of the scale.

Clearly, the point | am attempting to underscore is there is much work to be
done before an organization such as yours can take an enlightened approach to the
malpractice problem. Not only must these studies be undertaken for the first time,
they must be continually updated so that the professional liability program is truly
responsive to the changing environment in which it functions. These are issues that
should have been explored long ago by the carrier or broker. Although they have
the incentive for concern, they often do not share the objectives of the Society as
long as there is a continuing opportunity to balance the system through rate in-
creases. Nor do they typically have a sufficiently broad view of the problem,
that is to say, a total system view. | believe AHS can bring these atfributes to
the problem. We are exclusively concerned with the objectives of medical societies
and Foundations. We have the appropriate technical, legal, financial, actuarial
and business ‘administration skills to conduct the work. As a corporate group, we
are committed to the systems approach to problem solving. We are not selling
insurance - we are interested in assisting your organization to formulate a long
term and comprehensive policy on an important medical and social problem.

| propose for AHS to undertake this task for the Society on a fee basis
to be generated out of future premium payments. We will begin the task immediately
on agreement. A society steering committee will be established which will control
our work plan and schedule. We will prepare our first reports not later than 90
days from commencement. By definition some of the issues will be considerably
longer tasks and we will work out an apprapriate schedule with the staff or steer-
ing committee. We will prepare and maintain an on-going professional liability
history file for the organization and periodically report on it. The services of
independent consulting actuaries and accountants are included within the scope
of our service.
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Our fee for this service will be 1% of each year's malpractice premium.
| propose to assist you in negotiating this fee from the existing commissions paid
to the broker of record. Therefore, it should cost the membership no additional
dollars but merely represent a redistribution of fees that are presently being ex-
pended. | hope you will agree with me that it makes a sounder use of existing
resources. It is important to note that we are not competing with the insurance
company or the broker. We do not wish to receive an insurance commission.
Rather, | propose that Chubb pay the society an annual allowance for the ser-
vices | have described. The society then contracts with AHS - we work for you
since that is your best assurance of where our loyalty lies.

| would be pleased to expand our discussion into a more formal proposal
or to meet with the appropriate members of the Society.

Sincerely,

>

_— ) / ’

—
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John P. Norris
President
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The Medical Society
of New Jersey

315 WEST STATE STREET, TRENTON, NEW JERSEY TELEPHONE 394-3154

EXECUTIVE OFFICES
REPLY TO P. 0. BOX 904, TRENTON, NEW JERSEY, 08605

VINCENT A. MARESSA, EXECUTIVE DIRECTOR
Public Hearing -- Medicaid Regulations
August 20, 1975

I am Vincent A. Maressa, Executive Director of The
Medical Society of New Jersey, and am appearing here on behalf
of the 8,800 members of The Medical Society of New Jersey. I
take no pleasure in this appearance and am quite frankly
distressed to find that necessity dictates that The Medical
Society of New Jersey must lodge a vigorous and formal
protest with a State agency and at the same time admonish that
agency for a cavalier and shabby disregard for the statutory
law of our State. Apparently, abuses by the executive branch
of government &€ neither restricted to the Federal bureaucracy
nor with our former President and his staff..

In Regard to the 10% Reduction in Reimbursement

Consider:

1. On July 10, 1975, a notice appeared in 7 N.J.R. 317 (b)
entitled "Proposed Temporary Feé Reduction Concerning Medicaid"
That notice declared a September 1, 1975 effective date and
established a July 30, 1975 response date.

2. The Medical Society of New Jersey statement of opposition

was sent pursuant to the notice to the Department on July 28, 1975,

along with a demand for a public hearing.



9. You allege the cut is temporary and restricted to 10%.

We believe actions speak louder than words and history does repeat
itself. The Federal income tax was a temporary measure. (it

sure has demonstrated outstanding durability.) |Hitler's
occupation of Czech territory, Stalin's occupation of Eastern
Europe, and every tyrant's declaration of martial law from
Alexander through Castro and Mrs. Ghandi has been under the guise
of "temporary".

Strangely enough, these temporary cuts which were enacted
in California, Illinois, Maryland, and Florida all had the
proclivity for durability and expansion. There is little doubt
tﬁat the Division has the same goal in mind.

10. Instead of cutting providers why not cut the
administrative expenses? The GAO day after day releases information
indicating that the cost benefit ratios of governmental service
programs are dismal and disheartening. In some programs as little
as $.16 per thousand dollars appropriated reaches the ultimate
consumer and in certain "well run" government enterprises only
40% of the appropriation is lost to administration. The time has
come for the State to open the books and let the public know what is
really occurring. Charges of fraud and overutilization are
distributed by the State with reckless abandon. Indictments,
however, are few and far between. Ccivil service employees are laid
off, but "exempt professional employee"” hirings are at an all-time

high.



should be ready to accept that fact.

This Society is currently considering withdrawing endorsement
of the program and advising its members that their decision to
participate or not is a personal one as long as no person in
New Jersey is denied emergency care.

In Regard to the Proposals Dealing with Generics, The Medical

Society of New Jersey Offers the Following Comments in Opposition

1. State statutes do not allow the Department of Institutions
and Agencies to effect an amendment of statutory law by the
adoption of an ill-conceived regulation. The law requires
pharmacists to dispense the medication that the physician
prescribes, not that which the State, totally incapable of
practicing medicine, has decided he should prescribe to save
money. The Medical Society of New Jersey has determined that in
this regard it will pursue all remedies available to protect the
citizens and the physicians of New Jersey.

2. Most importantly, however, is the fact that the Federal
government has spent millions of dollars stuaying the issue of
bioavailability and therapeutic equivalency and, contrary to
common opinion, has reached the conclusion that bioavailability and
therapeutic equivalency of generic products cannot be assured with
an acceptable degree of certainty at this time.

The result is that the effectuation of these proposals will
produce an increased risk to the Medicaid patient because of

exposure to drugs which are of unproven quality.



In closing, I would like to advance a personal observation
concerning the administration of Medicaid nationally and, in New
Jersey in particulary as opposed to Medicare.

Medicare (Title XVIII) is effectuated by the Federal
government in conjunction with the use of "fiscal intermediaries”.

Medicaid (Title XIX) is effectuated by the Federal
government in conjunction with the State government in conjunction
with "fiscal intermediaries". Thus, there are three agencies
performing services that could essentially be provided by two.

While the State has a right and obligation to be involved,
we question their involvement to the extent currently experienced
since many of the Division's functions are duplicative of those
of the Federal government and the "fiscal intermediaries". Beyond
the sphere of needless duplication, we also have observed a certain
degree of confusion and chaos which has created an administrative
"sink hole" which costs all taxpayers a great deal of money.

Rather than having the "axe of the efficiency experts"”
pierce the service benefits and delivery segment of the program,
we would urge the Department of Institutions and Agencies to
apply it to that portion of the orogram where it can be most
productive financially and least destructive to the health of the
Medicaid population -- that is the administrative component.

Thank you.
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A bill to be cntitled
An ot relating to medical liability f{nsurance
and cival law revisions cencerning medical
malpractice actions; providing a short title;
creating s. 627.352, Florida Statutes, relating
to itiv: nnconwm: of a medical liability insurance
study commission; creating s. 395,18, Florida
Statutes, authorizing certain hospitals to es-
tablish interpal risk management programs; amend-
ing subsection (1) of s. 627.355, Florida
Statutes, to allow total seclf-insurance by a
group or association of nr<mwnm=:u or health
care [acilities organized for any purpose;
creating s. 768.133, Florida Statutes, provid-~
ing for the establishment of medical liability
mediation panels in cach judicial circuit;
providing for the filing, hearing and disposi-
tion of claims, and providing a filing feej
pruviding for legal procecdings subsejucnt to
the decision of the mediation panels; amending
8. 95.11(4), Florida Statutes, 1974 Supple- 8
ment, relating to the statute of limitations,
to provide that actions for medical malpractice
shall be commenced within two years from the time
the incident occurred or the injury is discovered
Lut not to excced four years from the date the in-
cident ocrurred; providing excepiions for fraud and
misrepresentation; creating s. 768.042, Florida
Statutes, to prohibit the stating of the amount

of gencral d-mages in ar ctaint Tor cecov

<

.. - ) “a .
of images for personal injury or wrongful Jdeath;
amending s. 775.01, I'lorida Statutes, to provide that
medical guarantees shall be governed by the Statute
of Frauds; creating s. 768.132, Florida Statutes,
entitled the "Florida Medical Consent Law";
cavering consent in all cases not covered by
8. 763.13, Florida Statutes, entitled the "Good
Samaritan Act"; setting standards for information
necessary for consent; providing a presumption
where a valid consent was given; amending s. 458.1201(1)
(m), Florida Statutes, and adding paragraphs (o)
and (p) to said section; providing that the State
Board of Medical Examiners determire standards of
acceptable and prevailing medical practice;
authorizing beoard action in medical malpractice
cases and certain disciplinary cases; providing
for a civil penalty; adding paragraphs (c) and (d)
to s. 458.1201(2), Florida Statutes; providing for
appointment of licensed physicians to act for the
board; previding for immunity from liability for
investigations ccnducted pursuant to this act;
amending s. 458.1201(3) (a), Florida Statutes;
authorizing board to require physicians to parti-
cipate in continuing education prog:ams; authorizing
board to require physicians to practice under the
direction of a physician in certain locations;
naaw:w mw 458.1201(5), Florida Statutes; requiring
the board to report to the wQQMMHannon creating
8. 395.065, Florida Statutes, providing for hospital
disciplinary powers; adding subsection
(8) to s. €27.351, Florida Statules, to provide
for a joint underwriting plan c¢ffering medical

milpractice insurance coverage to be set up by
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{nsurers writing casualty insurance as defined

in 5. 624.605(1)(b), (3), and (p), Florida
Statutes, and self-insurers authorized under

s. 627.355, Florida Statutes; crecating s, 627.353,
Florida Statutes, to provide for the limitation

£ liability when certain provisions are met for
any pwnm:wma hospital, physician, physician's
assistant, ostcopath .on podiatrist for the amount
of any settlement opproved by the joint underwriting
asscciation established p:mon s. 627.351(8), Florida
Statutes, or any judgment excceding $100,000 for
n:w claim arising cut of the rendering of medical
care or services; creating a patient's compensation
fund to be administered by said joint underwriting
association subject to supervision by a board of
governors to provide noconmom.HOH the amount of
any such settlement or judgment affected by said
limitation of liability; providing for fees to
support the fund including an assessment against
participants for deficits; providing for costs in
administering or defending the fund; providing

claims procedurcs; providing an effective date.

WHEREAS, the cost of purchasing medical professional
wmavhpwmw insurance for doctors and other health care providers
has skyrocketed in the past fow months; and

WHEHEAS, it is not uncommon to f£ind physiclans in
high-risk categories paying premiums in excess of $20,000
annually; and

WIEREAS, the consumer ultimately must bear the finan-

cial burdens created by the high cost of insurance; and

3

WICREAS, without some legislative relicf, doctors will
be forced to curtail their practices, retire, or practice
defensive medicine at wannnwmna cost to the citizens of
Florida; and

WIERLAS, the problem has reached crisis proportion in
Florida, NOW THEREFORE,

Be It Enacted by the Legislature of the State of mVonWamw.
Section 1. The short title of this act shall be "The
Medical Malpractice mmmona Act of 1975".
Section 2. Section 627.352, Florida Statutes, is

created to read:

627.352 Medical Liability Insurance Cormission.--

(1) The Florida Medical Liability Insurance Commission

is hereby created, consisting of the following members: the

Insurance Commigsioner, the Secretary 0f the Department of

Kealth and Rehabilitative Services, and twelve members to be

appointed. The Governor, the President of the Senate, and

the Speaker of the liouse of Reoresentatives shall each aproint

four mcmbers to the commission. Each shall appoint a nenber of

<
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the legal profession, 2 provider of health ser:

citizen and a representative from the insurance industry.

(2) The Insurance Commissicner shall be the chairman

of the cormission and shall srovide records manacement for the

commission. A majority of the commission members shall con-

»

stitute a quorum for the transaction of any business or the

exercise of any power or function of the commission. The

affirmative vote by a majority of the gucrum present at a duly

called anéd noticed mecting shall be required to cxercise any

Sl boaldi . ) S R o0

mber shall be

power or function of the comnissien. Cach

entitled to one vore on all matters vhich may come before the

commission. Thc commission may delegate to one or more of its

oY ors auch dutics s 3t devwms croprer, '



(3) The Insurance Cormissioner and the Secretary of the

Department of Ncalth and Rehabilitative Services mav designate

a repreosentative from his agency to exercise his power and

perform his duties, including the richt to vote on the cornission.

(4) Memhers of the cormission serving as represcntatives

of the general public shal) receive milecage and $20 per dicm for

attending meetings of the commission. Fach member of the com-—

mission shall be allowed the necessary and actual expenses which

he shall incur in the performance of his duties under this

scction.

(S) ©On or before January 1, 1976, the commission, in

cooperation and consultation with aporopriate state and fcderal

aqencies, the medical and leoal prefessions, the insurance

industry and representatives of the acneral public, shall

prepare and sutnit to the Governor and the legislature lts

it and recamnmendations.

(a) The qoal of the plan shall be to recormend a medical

liability insurance system vhich can be ocerated at reasonable

cost for the purpose of providing prerpt, eguitable ccapensa-=

tion to those sustaininag medical injury.

(b) Primary consideration shall bte aiven, but not

limited to, establishing an insurance svstem which can be under-

written by privite insurers on a self-supporting basis using

actuvarially rd rates.

(c) If the commission finds that no insurance system

meoting the ocal of the plan can be underwritten by private

insurers on a self-supporting basis using actuarially sound

rates, it shall sprcify the neceded chanaes in the statutes to

create a viable market for medical liability insurance, or

sclf-insurance. .

(d) The comprchensive report shall dnclude rec mmenda=-

tions to the legislature for noa:ommn‘nwo incidence of nedical

¢ carc and proce-

injuries, including cstablishing standards o

e e e e

dures for peer review; reducing the cost of proseculing and

defending claims and acrinistering the insurance mechanisn,

changes in existing law aoverning the eligibility of injured

persons for compensation and the amount of compensatien, includ-

ing limitations on the time within vhich claims may be broucnt

and the clerents of loss for which comnensation may be recovered

and any other matters or nrocedures which the commnission jeon-

siders reclevant to the medical liability irsurance problem.

(e) The commission is authorized and encouraged to make

interim revorts to the Covernor, the President of the Scnate,

and the Speaker of the louse of Representatives concerning

specific leaislative proposals, which need immediate considera-

tion.

. Section 3. Section 395.18, Florida Statutes, is created

to read:

395.18 Internal risk management program.--Every hospital

licensed pursuant to this chapter, having in excess of 300 beds,

as a part of its administrative functions, shall establish an

{nternal risk management progran which shall include the

followirna components:

(1) The investigation and analvsis of the frecuency and

causrs of general categories and spocific tvpes of adverse inci-

dents causing injury to patients: and

(2) The develcprent of appropriate measures_to minimize

the risk of injuries and adverse incidents to patients through

»

the cooperative efforts of all personnel; and

(3) The analysis of patient erievances which relate

to patient care and the aquality of medical cervices.

The risk managerent program shall be carried out cither

through a person _on the administrative staff of a hospital, as

or by a committee of the

part of his administrative dutics;
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“Staff id a manner deemed appropriate.

Scction 4. Subscction (1) of s. 627,355, Florida Statutes,
is amended to read:
627.355 Medical malpractice insurance; purchase.-=

(1) A group or association of physicians or health care

facilitics, composed of any number of merbers, organtred-for

uc«vounu:onwn«zn:o:-arnuuaannun|0mnnnmwnownaowunnnnwnn-w:unno:noq
zywor-rouuvan::manno:amsawsaunxmunn:nanmonnonvnn»omuow-anlwouun
2-years; is authorized partiolly to self-insure against claims

of medical malpractice upon obtaining approval from the Depart-
ment of Insurance and upon complying with the following condi-
ticns:

(a) Establishment of a medical malpractice risk manage-
ment trust fund to provide coverage against professional medi-
cal malpractice liability. .

(b) Employment of a professional stoff-ond consultants
for loss prevention and claims management coordination under a
Ti1BK Management program. . 3

Scction S. Section 768.133, Florida Statutes, is created
to read:

768.133 Medical liability mediation panel.--

(1) The chicf judae of cach judicial circuit shall pre-

pare a list of persons to serve on redical liability mediation

panels, whose purpose shall be to hear and to facilitate the

disposition of all medical malpractice actions arising within

the jurisdiction of the circuit. The number of perscns on the

list shall be determined by the chief judge but shall be in

sufficirnt nu=rers to cfficientlv carry out the intent of this

gcction. All hearings, as hereinafter provided for, shall be

before a throe-member pancel hereinafter referred to as the ranel
bt P '

rediation panel or hearing panel corposed as follows: 2 judicial

referce who shall be the presiding icmber of the hearing pancl,

4 . . — == -

ghall be a circuit judge. Suvch appointmesnts shall be pade by

a "blind" system. Tha other panel rmembers shall be selected)

(a) A list of physicians licensed to practice under

chapters 458 or 459 shall be prepared by the chief judce.  In

making the list, the chief judge may accept the recomrendations

of recoqnized professional medical societirs., The list shall

be divided into lists of physicians onno«mwna to the particular

specialty of cach if possible. \

(b) A list of gualified attorneys shall be prepared

by the chief judge. In making the list the chief judge ray

accept the reccmmendations of recognized professional legal

socicties.

(¢c) MNames of physicians and attorneys may be added to

or taken off the panel list at any time by the chicf judge at

his discrction, provided, howcver, that all names added to the

l1ist shall be placed at the bottom of the list.

(d) A physician or attorney selected to be on the

hearing parecl for a particular case may disgualify himself or

be challenaed for cause.

(e) A filing fce not to exceced $25 chall he estcblished

by the chief 3udge in ecach circuit snd shall be paid to the

.

clerk of the circuit court. The filing fee shall be usad to

meet such incidental expenses as the panel may incur.

(2) Any person or his representative claiming damages

by rcason of injury, dcath or monctary loss on account of the

alleqged malpractice by any medical or osteopathic physician,

hospital, or health maintenance organization and acainst whom

he believes there is a reasonable basis for a claim shall sub-

mit such claim to the appropriate pancl before that claim may

be filed in any court of this state. Claims shall be made on
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forms provided by the circuit court and shall be filed ini-

judicial referce. If there are dinanalifications or challenges

hers

i ith the cle f that ¢ t, with oi ai he . . 45§
tially wit c clerk o cpur with copics pailed to the for Gause, the clork shald aprbint additional panel m

person aaainst whon the ¢laim is made and to the adainistrative

as required. Thercafter, from the list of five attorneys and

Board licensing such professional. Service of process shall be

five physicians, the parties shall agree on one attorney and one

effocted as provided by law. Constructive service of process

physician to serve on the hearing panel. TIf the parties are

may be cffected as provided by law. All parties nared as 2
Y 2= L - : D = unable to agree, cach side shall then strike names alternately

defendants in the claim shall file an answer im with=- - .
- : £p. SHCH =13 : from the attorncys' list and from the physicians' 1list separately,

in 20 days of the date of service. No other pleadings shall

with the claimant striking first, until cach side has stricken

be allowed. If no answer is filed within such time limit, the i s
, . : two names from each list. The remiining attorney and physician

jurisdiction of the mediation panel over the subject matter

ghall serve on the hearing pancl.

mv:- terninate, and the partics may procced in accordance with

(4) The clerk shall, with the advice and cocperation of

law. Within 30 days after scrvice of prccess, the parties shall

the nartics and their counsel, fix a date, time and place for a

file with the clerk a docurent designating the tvpe of medical

hearing on the claim before the hearing panel, provided, how-

gpecialist who should hear the claim. In the event the parties

ever, that the hearina shall be held cwwnw: 120 days of the

do not aarce on the specialist, the judicial referee shall make X o
. - St 2 L 2 date the claim is filed with the clerk, unless for good cause

the deternination. In no event shall more than cne medical s — :

s s - L shown upon order of the judicial refcree, such time is extended.
_.._..tiener serve on a mediation panel. y

= == - : ar Such extension shall not exceed six rmonths from the date the

H - oY - 13 . . :
(3) 1f both parties agree upon a doctor and an attorney claim is filed. If no hearing is held on the merits within

to serve on the hearing panel, they may so stisulate. In the .

10 months of the date the claim is filed, the jurisdiction of

event that no agreement is reachcd within 10 days after deter-

the mediation panel on the subject matter shall terminate and

mination of the snmecialty of medical practice involved, the

the partics may proceed in accordance with law.

clerk shall mail to-rthe varties and the panel merbers herein-

(S) The filing of the clain shall toll any applicable

aftcr described the names sclected a anden of five at ney i ; o ;
- cribed & Dames Se Lo dt ‘vandon of £ artorncys statute cf limitations, and such statute cf limitations shall

who are rembers of the hearing panel and the names sclected at

remain tolled until the hearing pancl issues its written de-

randon of five phvsicians he si t secd who a - : . ;
- five physicians of the desionated specialty who are cision, or the jurisdiction of the panel is othecrwise terminated.

menbers of the hearing panel, or if it is {mpractical to desig-

In any cvent, a party shall have 60 davs from the date the

nate the physicians by specialty, the names selected at random

decision of the hcaring panel is mailed to the partics or the

of five physicians wi E xc S i . £ P P i i
{ physicians without reaard to svecialty. Thercafter, the date on which the jurisdiction of the panel is otherwise

ancl mermbers so s sh av avs w in whi : § i j i
X I o sclected shall have 10 days within which to terninated in which te file a co=nlaiat in circuit court.

disqualify themsclves and the parties shall have the sare time

(6) All partics shall be allowed to ntilize any dis-

in whi " che ; e s i i ’ : i
vich to challenge pancl merbers for cause. A decision on covery procedurc provided for by the Florida Rules of Civil

chal ges aus hi ok y A . 5 e
lenge or causc shall be made v« agrecment or by the riocedure: Any motion for rolief arising out of the use of

such discovery procedures shall be decided by the judicial

% g t
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referec. The judicial rcferee may in his discretion make

reasonable limitations on the extent of discovery.

(7) The claim shall be subnmitted to the hearing pancl

undex such procedural rules as may be established by the

Supreme Court, provided that strict adhecrence to the rules of

proccdure and evidence applicable in civil cases shall not be

required. Witnesses may be called, all testirmeny shall be

under oath, testimony may be taken ecither orally before the

pancl or by desosition, copics of records, x-ravs and other

docunents may be produced and considercd by the pancl and the

right to subpoena witnesses and evidence shall obtain as in

all othcr proccedings in the circuit court. The right of

cross-cxaniration shall obtain as to all witnesses who testify

in person. Doth parties shall be entitled, individually and

thrnuah counsecl, to make opening and closing statements. No

tranvcript or rccord of the proccedings shall be reguired, but

., 2tty may have the vrocecdinas transcribed or recerded.

The judage presiding at the hearing shall not preside at any

trial arising out of the claim or hear any application in the

casc not connccted with the hearing itself. No other hearing

panel merber shall participate in a trial arising out of the

claim cither as counrel or witness.

(8) Within 30 davs-after the complction of any hearing,

the hearing pancl zhall file a written decision with the clerk

of the court who shall thercupon mail copiecs to all partics

concerned and their counsel. The pancl shall decide the issue

of liabilfity and shall statc its conclusion in substantially

the following language: "We find the defendant was actionably

neqligent in his care and/or treatrment of the patient and we,

thercfore, find for the plaintiff"; or "We find the defendant

was not actionably necgliaent in his care and/or trecatrment of

the patient and we, thercfore, find for the defendant®. The

11

decision shall be signed Ly all rembers of the hearing panecl;

however, any nenber of the pancl may file a written concurring

or dissenting oninijon. %

(9) MAfter a finding of liability, if the adverse parties

agree, the panel may continue mediation for the purpose of

ssisting the parties in reaching a settlement. In such cvent,

o

the panel shall also make a recormendation as to a reasonable

rded in the dase.

range of damages, if any, which should bhe

include in simple, con-

\

The recommendation as to damages shall

3 ey . 3
cise terms some bLrealdoun as to which rortion of the darages

~monded are attributable to past and estimated ncncnowomwn:

rec

3 - 1acre -
or custodial care crpenses attributable to the alleged malprac

tice or any of the other elerents of damace enumerated in s.

rth or recocnized by

768.21, Florida Statutes, for wronaful &

‘the Florida Standard Jury Instructions as elements of mmumnom

in injuries due_to neglicence. However, the panel shall not

have the right to deternmine punitive damages. Any findings

of damages shall not be admissible in evidence in a_subsecuent

trial. 3

(10) In the cvent any party rejects the decision of the

hearing parel, the elaimant may institute litication based

upon the claim in the appropriate court. Furthermere, in any

civil medical malpractice action, the trial on the merits shall

be condvcted without any refereice to insurance, ilnsurance

coveraqe or joinder in the suit of the insurer as a co-defendant.

(11) The conclusion of the hearing parel on the issue

B

of liability may be admitted into evidence in any subsequent

wnmow. However, no specific findings of fact shall be admitted

{nto eviderace at trial. Parties may, in the opening statement

or arqument to the court or jury, comment on the panel's conclu-

sion in the same manner as any other evidence introduced at

trial. If there is a dissenting opinion, the numerical vote

of the pancl shall also be admissible. Panel members may not




be called to testifv as Lo the merits of the case. The jury

shall be instructad that the conclusion of the hearing panel

shall not be binding but shall be accorded such weight as they

choose to ascribe to it.

(12) Mo member of the hearing panel shall be liable in

damages for litel, slander or defanmation of character of any

party to the mrdiation proccedings for any action taken or

recomnnndation made by such member acting within his official

capacity as a mecmber of the hearing panel.

Section 6. The provisions of section 5 of this act
shall not be applicable to any case in which formal suit haa
be¢n instituted prior to the effective date of that section,
which shall be July 1, 1975. .

Section 7. Subsection (4) of section 95.11, Florida
Statutes, 1974 Supplement, is amended-to read:

e 95.11 Linitations other than for the recovery of rcal
property.--Actions other than for recovery of real preoperty
shall be commenced as follows:

(4) WITHIN TWO YEARS.--

(a) An action for professional malpractice, other than

medical maloractice, whether founded on contract or tort; pro-

vided that the period of limitations shall run from the time

the causc of actien is discovered or should have been discovered
with the exercise of due diligence; provided, however, that the
limitation of actions hercin for professional malpractice shall
be limited to vmwmoum in privity with the professional.

{(b) An action for medical malpractice shall be cormenced

within two ycars from the time the incident occurred giving rise

to the action, or within tuvo wears frenm the tirme the incident

is discoverecd, or should have been discovered with the excrcise

of due diliacnce, provided, however, that in no event shall the

action be cormenced later than four years from the date of the

incident or cccurrconce ont of which the cause of action accrucd.

An action for medical malpracrice is dofined as a c¢laim in tort

or in contract for demages becavse of the death, injury, or mone-

tary loss to any person arising out of any rmedical, dental, or

surqgical diagnosis, trcatment, or care by any provider of health

care. The limitation of acticns within this subsection shall

be limited to the health care provider and persons in privity

with the provider of health care. TIn those actions coverad by

.
this paragraph where it can be shown that fraud, concealment,

or intentional misreprescntation of fact provented the dis-

covery of the injury within the four-year period, the pericd

of limitations is extended feorward two ycars from the time that

the injury is discovered or should have been discovered with

the oxercise of due diligence, but in no event to exceed seven

years from the date the incident giving rise to the injury

cccurrced.

(c){b} An action to recover wages or overtime or damages
or penalties concerning payment of wages and overtime.

{3) fe} An action for wrongful death.

Section 8. Section 768.042, Florida Statutes, is
created to rcad:

768.042 Damages.--In any action brought in the circuit

court to recover damaces for personal injury or wrongful death,

the amount of ccneral damages shall not be stated in the com-

plaint, but the armount of special damaces, if any, may be

specifically pleaded and the reguisite jurisdictional amount

established for filing in any court of competent jurisdiction.

Section 9. The provisions of section 8 of this act
shall not apply to any corplaint filed prior to the effective
date of this act.

Section 10. Section 725.01, Florida Statutes; is

amended to read:

14 t
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; 725.01 Promisce to pay another's debt, etc.--No action
ghall be brought whereby to charge any exccutor Ow aaar:punnpu
tor upon any special promisc to answer Or pay any debt or
damages out of his own estate, or whereby to charge the defend-
ant upon any special promise to answer for the debt, default or
miscarriage of another pecrson or to charge any person upon any
agrecement made upon no:uwaonarww: of marriage, or upon any contract
for the sale of lands, tecnements or hereditaments, or ol any
uncoertain interest in or concerning them, or for any lease
thereof for a period longer than one year, Or upon any agreement
that is not to be perfermed within the space of one yecar from

the making thercof, or whercby to charce any health care pro-

vider upon any quarantee, warranty or assurance as to the

rosults of anv medical, suraical or diacnostic procedure. per-

formed by any chvsician licensed under chapter 458, Florid

)

ltatutes, csteopath licensed under chapter 459, Florida Statutes,

chirepractor licensed under chaoter 460, Florida Statutes, po-

diatrist licensed under chapter 461, Florida Statutes, or

dentist licensed under chapter 466, Florida Statutes, unless

the agreement or promise upon which such action shall be brought,
or some note or memorandum thereof shall be In writing and signed
by the party to be charged therewith or by gome other person by
him thercunto lawfully authorized.

Section 11. Section 768.132, Florida Statutes, is
crecated to read:

768.132 Florida medical consent law.--

(1) This section shall be known and cited as the

*Florida Mcdical Consent Law".

(2) In anv medical treatment activity not covered by

8. 768.13, Florida Statutes, cntitled "the Good Samaritan Act”,

this act shall covern. .

(3) No recovery shall be allowed in any court in this

bt
w

state against any physician licenscd unnder _chaninr 458, lorida

Statutes, osteopath licensed under choster 459, Tlorida Statutes,

chiropractor licensed under chapter 160, Florida Statutes,

podiatrist liccnsed vnder chapter 461, Florida Statutes, or

dentist licensed under chapter aam./ﬁﬂcﬂwnu Statutes, in an

action brought for treating, examining, or operating on a

patient without his informed consent vhere:

£ 3 o
(a) The action of the physician, ostcopath, chiropractor,

podiatrist, or dentist in obtaining the consent of the patient

or another percon auvthorized to give consent for the patient

was in accordance with an accented standard of wedical practice

among merbers of the medical profession with similar training

and experience in the saine or similar redical community; and

(b) A rcasorable individual from the information provided

by the physician, osteopath, chiropractor, vodiatrist, or dentist

under the circumstances, wobuld have a general understanding of

the procedure and medically acceptable alternative procegdures

or trcatments and substantial risks and hazards inherent in the

proposed treatment or procedures which are recognized among

other physicians, osteonaths, chiropractors, podiatrists, or

dentists in the same or similar community who perform similar

trcatments or procedures; OF

(c) _ The patient would reascnablv, under all the surround-

ing circumstances, have underacone such treatment or procedure

had he been advised by the physician, osteopath, chiropractor,

podiatrist, or dentist in accordance with the provisions of

paragraphs (a) and (b) of this scction.

(4) (a) A consent which is evidenced in writing and meets

the reauiremonts of subsecticn (2), s=boll, i7 validly eicnod by

the paticnt or another authorized person, be conclusively pre-

sumed to bhe valid consent. This presumption may be rcbutted if

there was a fraudulent misrepresontation of a material fact in




obtaining the signature.

. . ' - . .
acCion talen by his peers within any professional medical

sianature is cne which is given by a person

(b) A valid

association, socicty, professional staendards review orcaniza-

who under all the surrounding circumstances is mentally and

tion established pursuant to sccticn 249F of Public Law 92-603,

physically competent to give consent.

or similarly constituted professional body, whether or not such

Section 12. Subsection (5) of s. 458.1201, Florida

association, socicty, organization, or body is local, regional,

state, national, or international in scope, or by being dis-

statutes, is renumbered as subsecction (6), and a new subsection

s v {5) is added to said section; paragra h (m) of subsection (1)
ciplined by a licensed hospital or medical staff of said hos=- ) BaE grop

" - : of said section is amended and paragraphs (o) and (p) are added
pital for irmoral or unvrofessional concduct or willful mis- .

3 4l ; ’ ’ g to said subsection; paragraphs (c) and (d) are added to sub-
conduct or neqgligence by a person in his canacity as a phvsi-

2 g N . : section (2) of said section; paragraph (a) of subsection (3) of
cian licensed pursuant to this chapter. Any body taking action

: . o said secction is amcnded to rcad:
as sct forth in this paraoraph shall report such action to the

. S . : : ; 458.1201 Denial, suspension, revocation of license;
board withir 30 davs of its occurrence or be subject to a fine s
disciplinary powcrs.--

assesced by the board in an armount not exceeding $500.

(1) The board shall have authority to deny an applica-

(2) (c) In any proceceding under subsection (1) of this
. tion for a license or to discipline a-physician licensed under

section the board may appoint one or more licensed phvsicians

s oy 2 this chapter or any anteccdent law who, after hearing has been
to act for the board in investigating the conduct or competcnce

read adjudged unqualified or guilty of any of the following:
of a rhysician.

———— i A

R, (m) Being guilty of immoral or unprofessional conduct,
{(d) There shall be no liability en the part of, and no

incompetcnce, negligence, or willful misconduct. Unprofessional

cause of action of any nature shall arise against the board,

conduct shall include any departure from, or the failure to

its acents, its employeces, or any orcanization or its members

; S . g ; conform to, the minimal standards of acceptable and prevailing
identifierd in paragraph (p) of subsection(l) of this section,

medical practice in his arca of expertise as determined by the

for any statements made by them in anv reports or comnunications

board, in which preocceding actual injury to a patient necd not

concerning an investication of the conduct or compctence of a

.. be cstablished; er-the-eermmiteing-by-n-physietan-of-any-aet
physician,

. : contrary-to-honestyy-justices-or-good-moraisy when whether the
(3) (a) VWhen the board finds any person unqualified or

same is committed in the course of his practice er-etherwises

guilty of any of the grounds set forth in subsection (1), it :
and whether committed within or without this state;

may enter an order imposing one or more of the following:
(o) Becing found liable for medical malpractice or any

1. Deny his application for a license;
:ing frco an act or omission comnitted or

personal injury ves

2. Pcrmancntly withhold issuance of a licence;
omitted by a person in his capacity as a physician licensed

3. Adnminister a public or private reprimand;
pursvant to this chapter.

4. Suspend or limit or restrict his license to practice
(p) Being removed or suspended or having disciplinary

rnedicine for a period of up to five ycars;

5. Revoke indefinitely his license to practice medicine; 17
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al® H. nequare ham to sulksit to e cure, counsclang, or
-
trecawnent of physicians designated by the beard;

7. Requirc him to participale in a program of continuing

cducation prescribed by the hoard;

8. Require him to practice under the direction of a

physician in a public institution, public or private health

carc program, or private practice for a period of time speci-

fied by the board.

.

(5) _The board shall rcoort to the President of the Senate

and the Speaker of the Houce of Reoresentatives, on February 1

of cach year beainning Februarv 1, 1976, the status of the

actions taken by the beard in carrying out its responsibilities

assigned to it under this section.

{6) 45} The provisions of this section are enacted in
the public welfare and shall be liberally construed 5o as to
advance the rerecdy.

Scction 13. Section 395.065, Florida Statutes, is
created to read:

395.065 lospital disciplinary powers.-- 2

(1)  The medical staff of anv hospital licensed pursuant

to _chapter 395, Florida Statutes, is authorized to susoend,

deny, rcovoke, or curtail the staff privileces of any staff mem=-

ber for grod cause, which shall include, but not be limited to:

(a)  Incompeotence;

(b) Yeagliacnce;

(c) Being found an habitual user of jintoxicants or drugs

to the cxtent that the phvsician {s deemed danacrous to himself

or others: or

(d)__Being found liable bv a court of comrotent jurisdic-

tion for medical malpractice,

Provided, however, that the procedures for such actions

chall corply with the standards outlined by the Joint

Commission of Accreditation of Hospitals and the

19

Principlies of Porticiparvion in the Fderal Health Irsnrance

Proqram for the Aqed,

(?) There shall be no liability on the part of and no

cavse of action of any naturc shall arise against any hospital,

hospital medical staff or hospital disciplinary bedy, its

agents or employees, for any action taken in good faith and

without malice in carrying out the provisicns of this act.

Section 14. Subsecction (8) of s. 627.351, Florida

Statutes, is created to read:

627.351 Insurance risk appertionment plan.--

(8) (a) The Department of Insurance shall, after consul-

tation with insurers as set forth in paragraph (b), adopt a

termporary joint underwritine plan as set forth in paragraph (3).

(b) FEntities Jicensed to issue casuvalty insurance as

defined in 5. 624.605(1)(b), (j), and.(p), i'lorida Statutes, and

sc)f-insurcrs authorized to issue medical malpractice insurance

under s. 627.355, Florida Statutes, shall participate in the

plan and shall be members of the Temporary Joint Underwriting

Association.

(c The joint underwriting association shall operate
1

subject to the supervision and aporoval of a board of governors

consisting of representatives of five of the insurers participat-

ing in the joint underwriting association, an attorney to be

named by the Flcrida Bar, a physician to be named by the Florida

Medical Association, a hosmital representative to be named hy

the Florida lospital Association, and the Insurance Commissioner

or his desianated representative emnloved by the Departrent of

% A 5 s\ § .
Insurance. The Insurance Cormiissioner or his representative

shall be the chairran of the Yboard. \x .

(d) The temporary joint underwriting plan shall function

for a period not exceceding three yecars from the date of its

adoption by the Department of Insurance arnd if still in existence

20
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at *the ond of suzl

. P 4

. .

terminate.  The plan shall provide professicnal liability or

three-year period, it shall automatically

malpractice coverage in a standard policy form for all hospitals

licensed under ;
under chapter 395, Florida Statutes, physjcians licensed

und {
der chapter 458, Florida Statutes, osteopaths licenscd under

chapter 459, Florida Statutes, nodiatrists licensed under chapter

461, Florida Statutes, dentists licensed under chapter 466,

Flori i
orida Statutes, nurses licensed under chanter 464, Florida

& = - s ;
Statutes, and nursing homes licensed under chapter 400, Florida

& A
Statutes, or professional associations of such persons. The

plan shall include, but not be limited to, the fcllowing:

. 1. Rules for the classification of ricks and rates which

reflect past and pr iy i
.;a.o.OnUonnpgo loss and expense expericence in

differer ¢ i i i i
i ent arcas of practice and in different acographical arcas,

2. A ratina plan which reasonably recognizes the prior

claims cxpericnce of insurcds.

3. Provisions as to rates for insureds who are rctired,

srofessionals.

4. Protection in an amount to be deternined by the

Insurance Ce~-rissioner and for those hospitals licensed under

chapt “lori ici
hapter 395, Florida Statutes, whose policics have been can-

celled since April 1, 1975, that have not been able to other-

wise seccure coverace in the standard market shall provide

+ . s s i
continuous coverage at the limits available in the plan from

the above date.

5. Rules to implemeont the orderly dissolution of the

plan at its tecrmination.

G. he ura mmined i i i
T Incurance Comniscioner may, in his discretion,

require that insurcrs participating in the joint undccwriting

association offer excess coverage,
-

(c) Premium contingency assessment.--—

1. In the cvent an underwriting deficit cxists at the

cnd of any ycar the plan is in effect, each policyholder shall

21

mean premiums

assescinent _rot to

MY IenE B

say to the association a sremivm contin
il P [ S SUAY

evcced onc-third of the annual promiwa payment paid by such

policyholder to the association. The association shall cancel

the policy of anv_policyholder who fails to pay the preniun

contingency assessment.

2. Any deficit sustained under the plan shall first

be recovercd throush the premium contingency assessment.  Con-—

currently, the rates for insureds chall be adjusted for the

next yecar 5o as to be actuarially sound. :

3. If there be any remaining deficit under the plan

aftér maxinua collection of the premium contingency asscssment,

such deficit shal) be recovered from the companics participating

hat the net direct premiuns of

in the plan in the provortion t

each such member written during the preceding calendar year bears

to the agurcgate net direct premiums vritten in this state by

all members of the association. Promiums as uscd herein shall

for the lines of insurance defined in s. 624.605(1)

(b), (j). and p}. Florida Statutes, including premiums for

such coverage issucd under package policies.

o —

(£) The plan shall provide for one oOr more insurers

ahle and willing to provide nolicy scrvice through licensed

resident agents and claims service on behalf of all other in-

gurers participating in the plan.

(g) The DBepartment of Insurance, prior to termination

of the plan, shall getermine whether a need reasonably exists

for continuing coverage for those who have been insured by the

plan, as to claims solely for incidents which occurred during

the existence of the plan. 1f such need is found, the Depart-

2

ment of Insurance shall estallivh a slan for the purchose o

. . . . .
such coverace for a reasonable time, prior to termination of

oSt

the plan. ,(\\\

(h) M)l books, records, docurments or audits relating

e
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to the joint underwriting association or its operation shall

be cpen to puhlic inspection.

Scction 15. Scction 627.353, Florida Statutes, is

created to read:

627.353 Timitation of liability and paticnt's compensa-

tion fund.-- .

(1) LIMIPATION OF LIABILITY.-

(a) ALl hospitals licensed under chanter 395, Florida _

Statutes, shall, unless exensted under paragraph (c) of this

section, and all physicians and physician's assistants licensed

under chapter 458, Florida Statutes, ostcopaths Hmnn:nom

under chapter 459, Florida Statutes, and pediatrists licensed

under chapter 461, Floride Statutes, may, pay the yearly

assesement into the paticnt's compensation fund pursuant to

subscction (2) of this scction prior to practicing during any

(b) Said licensecd hospital, physician, physician's

assistant, ostcopath, or podiatrist shall not be liable for

an amount in excess of $100,000 for claims arising out of the

rendering of rmedical care or scrvices in this state if at the

time the incideont occurred giving rise to the causc of the

claim the hospital, physician, physician's assistant, ostccnath
e phy: [

.nywocm: the cstablic

or podiatrist:

1. had posted bond in the amount of $100,000, proved

financial responsibility in the amount of $100,000 to the

satisfaction of the Insurance Commissicner through the cstab-

lishment of an appropriate cscrow account, obtained medical

malpractice fncurance in_the amount of $i00,000 or more from

private insurers or the joint underwriting association estab-

lished under scction 14 of this act, or obtained self-insurance

23

as provided in s. 627.355, Tlorida Statutes, providing coverage

in_on amount of $100,000 or more, and

2. Had paid for the yrar in which the incident occurred

for which the clain was filed the fee required pursuant to Sub-

scction (2) of this =scction.

(c) Any hospital that can meet one of the following pro-

visions demonstrating financial responsibility to meet claims

arising out of the rendering of medical care or services ip this

state shall not be recuired to particinate in the fund:

1. Post bond in an arount ecuivalant to $10,000 for cach

hospital bed in said hospital not to exceed $2,500,000; or

2. Prove financial responcibility in an amount caguivalent

to $10,000 for cach hospital bed in said ho-pital not to exceed

$2,500,000 to the satisfacticn of the Insurance Comnissioner

“ent of an & uvu‘aJn~ te escrow account; or

3. Obtain professional Jiabilitv coverace in an amount

equivalent to $10,700 or more for ecach bed in said al

d_hosnital

from a private insurer, from the ioint underwriting association

established under section 14 of this act, or throuch a plan of

self-insurance as provided in s. 627.355, Florida Statutes;

provided, however, no hospital shall be required to cbtain such

coverage in an amount cxceeding $2,500,000.

(d) Any licenscd hospital, physician, physician's

assistant, ostconath, or pcdiatrist who does not meet the pro-

visions of paracraph (b) of this subsection shall be subject to

liability under law without regard to the provisions of this

N

section.

(2) PATIENT'S COMPENSATICH FUND.

N
(a) The fund.--Theresis created a "Florida Patient's

Corpensation Fund" hercinafter referred to as the "Fund", for

the purpose of paving that portion of any redical malpractice

claim which is in cxcess of $100,000 as set forth in paragraph
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(b) of subscction (1) of this scction. The ruad shall be

liable only for paymont of claims aaoinst hospitals, phvsicians,

phycician's ascistants, ostcopaths and rodiatrists in compliance

with the provisions of paracranh (b) of euhcection (1) of this

section, and reasonable and necessary expenses incurred in

payment of claims and fund adnministrative expenses.

(b) Fund administration and ogeration.--Manaaement of

the fund shall be vested with the 3joint underwriting association

authorized by rscction 14 of this act, hereinafter referred to as

the JUA. The Jua shall operate subject to the supervision and

approval of a board of governors concisting of resresentatives

& EE 3 O : :
of five of the insurcrs particinating in the JUA, an attorney

to be named by the Florida Bar, a physician to be namcd by the

-r3a 51 » 3 : :
Florida Mcdical Asnociation, a hospital renresentative to be

naimed by the Flcrida ilospital Association, and the Insurance

~“insioner or his d

ianated representative emploved by the

venartreat of Insurance. The Insurance Commissioner or his

representative shall be the chairman of the board. In the event

of termination or dissolution of said JUA with respect to pro-

viding professional liobility or malpractice insurance, the JUA

shall continuc to overate for the purpose of fund management

as provided in this subscction.

(c) Fees and assessments.--Annually, cach licenced hos-

pital, phvsician, physician's assistant, ostcopath or podia-

trist as set forth in subsection (1) electing to corply with

paragraph (b) of subsection (1) of this section shall pav the

fees established under this act for deposit into the fund,

which shall be remitted for deoosit in a manner prescribed by

the Inswrance Cernicsioncr. The ceveracce nrovided by the fund

shall beqgin July 1, 1975 and run therecafter on a fiscal year

basis. For the first ycar of overation cach participating

licensed hospital, physician, physiclan's assistant, ostcopath,
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or _podiatrist covared under the fu

4 shall pay a fee for d

nto the fupd in the arount of 51,000 for any individual _and

ir 1,000 fo

he fece charged after the first

$300 per bed for any hospital.

a base fee of $500 for an

car of oncration shall consist of
A

individual and $300 per bed for any hospital. In addition, after

5 shall be assessed

the first year of operation additional fec

bascd on the following considerations:

nﬂwovmo in

1. Past and prospective 105s and expense e

different types of practice -nd in different geographical areas

within the state.

2. The prior claims eyrerience of persons Or hospitals

covered under the fund.

3. Risk factors for pcrsons who ar? rotired, semi-retired

Said base fces may be adjusted dovnward for any fiscal year in

which a lesser amount would be adequate and in which the addi-

tional fce would rot be necessary to maintain the solvency of

Jditional fee shall be based on not rmore than

the fund. Said a

two geographical areas with three categories of practice and

with a fourth catcgory which contemplates ipdividual risk rating

for hospitals. The fund sihall be maintained at not more than

625,000,000, Fces shall be set by the Insurance Comnissioner

after consultation with the JUA. herein shall

be construed as impoting liability acht of any part of

a fund deficit on the JUA or its member insurers. If the

JUA determineg that the amount of roney in the fund is not
LY

gufficient to satisfy the claims made against the fund in a

, the JUA shall certify the amount of the pro-

mm<o: fiscal year

jected jnsufficicncy o the Tnsurance Cormmissioner and shall

request the Insurance Conmissioner to levy a deficit asscssment

against all participants in the fund for that fiscal year. The

Insurance Commissioncr chall lewvy such deficit assessment




anainst such _participants in_amounts that fairly reflect the

classifications prescribed above and vhich are sufficicnt to

obtain the meney nccessary to meet all claims for said fiscal

yea T.

(¢d) Trund accounting and auvdit.--

1. Monies shall ba withdrawn from the fund only upon

vouchers approved by the JUA as authorizcd by the Board of

Governors. .

2. All books, records, and audits of the fund shall be

open for rcasonable inspection to the acneral public.

3. Persons authorized to receive deposits, withdraw,

{ssue vouchers or otherwise disburse any fund monics shall post

a blankct fidelity bond in an amcunt rcasonably sufficient to

protect fund assets. The cost of such bond shall be paid from

‘the fund.

4. A:rnnally, the JUA shall furnish an aydited financial

report to all fund particivants_and to the Departrent of Insur-

ance and to the Joint Legislative Auditina Comnittee. The

report shall be prepared in accordance with accepted accounting

procedures and shall include income and such other inforration

as may be recguired by the Departrent of Insurance or the Joint

Legislative Auditing Cernrittee.

S. Monics held in the fund shall be invested in short-

term interest bearing investronts by the JUA as adninistrator,

provided that in no casc shall said moneys be invested in the

stock of any insurer participating in the JUA or in the parent

company or co-panv owninag a controlling interest of said in-

surcr. All income derived from such investments shall be

credited to the fund.

6. Any person or hospital participating in the fund may

withdraw from such h:«nmﬁwmamwo: at the end of any fiscal year;

however, such person or hospital shall remain subject to any
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eraront pertaining to any ycar in vhich such person

or hospital participated in the fund.

(e) Claims proccdures.==

1. Any person may file an action for Jamages arising out

of the rendering of medical care or scrvices against a person

covered under the fund provided that the person filing the claim

shall not recover acainst the fund any portion of a judament for

damages arising out of the rendering of medical care or se¥vices

against a person covered under the fund unless the fund was

named as a defendant in the suit. TIf after roviewing the facts

upon which the claim is based it appears that the claim will

exeeed $100,000, the fund shall appear and actively defend itself

when named as a defendant in the suit. TIn so defending, the fund

shall retain counsel and pay out of the fund attorney's fees and

expenses _including court costs incurred in defending the fund.

The .attornev or law firm retained to defend the fund shall not

be retained or emploved by the JUA to perform legal services

for the JUA other than those directly connected with the fund.

The fund is authorized to negotiate with any claimants having

a judgment cxcecding $500,000 to reach an agreement as to the

manner in which that portion of the judument excceding $506,060

is to be paid. Any judcment affccting the fund may be appealed

under the Florida Appellate Rules of Procedure as with

defendant.

————

2. It shall be the responsibility of the insurer or

gclf-insurer providing insurance or self-insurance for a hos-
s

pital, physician, physician's assistant, ostcopath or podiatrist

who is also covercd by the fund to provide an adeguate defense

on any clain filed that potentiallv affects the fund with re-

spect to such insurance contract or sclf-insurance contract.

The insurer shall act in a fiduciary relationship with respect

to any claim affecting the fund. No settlemcnt excceding
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$100,000, or any other anouat wvhych conld 1.h:;.v ayrant by

the fund, shall be aarced to unless approved hy the JUA.

3. A person who has recovered a_final judarent or a

scttlement approved by the JUA acainst a hospital, physician,

physician's assistant, ostcopath or podiatrist, who is covered

by the fund may file a claim with the JUA to recover that por-

tion of such judgicnt or scttlerent which is in excess of

$100,000 as set forth in paracraph (b) of subscction (1) of

this scction. 1In the event the fund incurs liability exceeding

$1,000,000 to any person under a single occurrcnce the fund

shall pay not rore than $1,000,000 per year until the claim

has been paid in full.

4. Claims filed against the fund shall be paid in the

order reccived vithin 90 days after filing unless appealed by

the fund. TIf the fund does not have cnough money to pay all of

the clairs, claims received after the funds are exhausted shall

be immediately payable the following ycar in the order in which

they were reccived.

5. If a pcrson or hospital participating in the fund

has coverace in eovcess of $100,000, he shall be liable for

losses up to the arount of his coverage, and he shall receive

an appropriate reduction of his assessrent for the fund. Such

reduction shall be granted ornly after that person has prowved

to the satinfaction of the JUA that he has such ceveraage.

Section 16. If any provision of this act or the appli-
cation thercof to any person or circumstance is held invalid,
the invalidity shall not affect other provisions or applica-
tions of the act which can be given cffect without the invalid
provision or application, and to this cnd the provisions of
this act are declarcd severable.

Section 17, This act shall take effect upon becoming

law.
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The Medical Society
of New Jersey

315 WEST STATE STREET, TRENTON, NEW JERSEY TELEPHONE 394-3154

EXECUTIVE OFFICES
REPLY TO P. O. BOX 904, TRENTON, NEW JERSEY, 08605

MEMORANDUM

TO: Presidents and Executive Secretaries
Component Medical Societies

FROM: Martin E. Johnson, Executive Assistant

DATE: August 21, 1975

The Medical Society of New Jersey registered a formal protest
against the Department of Institutions and Agencies' proposed
Medicaid regulation changes at the public hearing held in
Trenton on August 20, 1975.

Mr. Vincent A. Maressa, Executive Director of The Medical
Society of New Jersey delivered the Society's position to

Mr. Gerald J. Reilly, Director, Division of Medical Assistance
and Health Services, at the public forum attended by various
interested groups.

The enclosed copy of Mr. Maressa's presentation will indicate
that all areas were thoroughly covered.

The general reception to the speech was most enthusiastic and
quite vocal. Not only was the problem "nailed down" in the
proper area of fault but, MSNJ picked up an excellent piece
of public relations.

You may care to advise your County Society that MSNJ is
continuing to actively oppose this proposed regulation and
all other regulations and legislation unfavorable to the
practice of efficient medicine.

MEJ:1lap
Enclosure



